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Lawyers have been the subjects of more honor and more oblo- 
quy, of more confidence and more suspicion, than popular estima- 
tion has allotted to persons of any other employment. In some 
measure, both the reward and the punishment have been deserved. 
They have been the sole possessors of a knowledge of the very 
highest importance, which they are called upon to apply, at some 
period of his life, to the concerns of almost every person in the 
community around them; a knowledge whose use must be to that 
community either a great benefit or a positive and pervading injury; 
and this knowledge some of them have used for the purest, some .of 
them for the meanest purposes, in vindication of other men’s best 
rights, and in furtherance of their worst wrongs. There have never 
been wanting among them men whom nothing would induce to 
counsel iniquity, nor knaves whose professional aid the smallest 
retainer would engage in the service of any villany. The bar has 
always afforded examples worthy of all the honor, and examples 
worthy of all the shame, which have been cast upon its members. 


* At the request of a number of gentlemen of the bar, who were present at the 
opening of the Eighteenth Course of Lectures before the Law School of the Cincin- 
nati College, we have, with the permission of Judge James, published his address 
entire. We can commend it to every member of our profession.—Epirors or W. L. J. 
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The error of the popular estimation has been, that it criticises too 
comprehensively; forgetting that, in every calling, nobility and 
baseness are traits of the individual, not of his employment; that 
the just and the unjust alike take their characters with them into the 
law, and do not find them there. 

The same extremes are observable in other occupations, it is true ; 
yet the lawyer has been pre-eminently a subject of public criticism, ” 
not without an intelligible reason. A body of men engaged in the 
application of a system which presses upon the conditions of all 
other men, especially a body with which other men come in contact 
chiefly when troubles or calamities have overtaken them, and whose 
interposition, as advisers or opponents, averts or makes these only 
more fatal, must of course be objects of peculiar observation, and 
must acquire a more definite class reputation, either for good or evil, 
than is meted out to classes which act upon less exciting and irritat- 
ing relations. The transactions in which lawyers are encountered 
are almost always occasions of strong feeling and disturbed temper; 
while the dealings, in which farmers and mechanics and merchants 
commonly meet each other, rarely produce quick emotion of any 
kind. The equal exchange of values, which is the chief feature of 
their commerce, leads them to regard each other neither as adversa- 
ries, nor as helpers: however sharply they may deal, their dealing 
is not necessarily a conflict. But the lawyer is daily allied to one 
of two parties standing in unfriendly relations. If he aids one man, 
it is almost a consequence that he thwarts another: he can not pass 
on and be forgotten, like a party to an equal bargain, but is com- 
pelled, as he goes, to scatter either pleasure or pain, and if his ser- 
vices sometimes secure attachment on one hand, they are often 
remembered bitterly on the other, in proportion as they have been 
active. Unhappily the pain which he inflicts is remembered with 
tenacity, when his benefactions, requited by his fees, have been long 
forgotten. One whose labors are so apt to bear unkindly fruits need 
not wonder that popular criticism should sometimes be censorious 
and sweeping, in estimating the whole class to which he belongs. 

It may seem a little inconsistent that a community which practi- 
cally testifies its confidence in this class, by bestowing their offices 
of trust chiefly upon its members, still perpetuates a tradition, that, 
from the very nature of their pursuits, lawyers must be less heedful 
of truth and fairness than other men. But “consistency is a jewel,” 
it is said: of course it has a right to be as rare as other jewels. 

Seriously, however, it is natural that society, whatever may be its 
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practical confidence in one of its own classes, should discourse, not 
of the virtues, but only of the faults of that class, and appear to 
believe that its unworthy members are its types. It is they alone 
who provoke criticism, because they disturb the social harmony. If 
all vocational duties were well performed, neither good nor evil 
. report of classes would be heard: a healthy man is hardly conscious 
that he has a stomach. Literature, which both follows and leads 
the prejudices of its audience, is astute to find the weak points of 
vocational men of all kinds, and perpetuates the memory rather of 
their follies and of the mischiefs they inflict, than of the good they 
do. Such men as Scott and Warren, it is true, themselves bred to 
the law, and among lawyers, are mindful that some of them have 
been noble and disinterested; but in the hands of literary men 
generally, the lawyer is apt to present his meanest side. If his 
sensibilities are wounded, he may find comfort in remembering that 
even the ministers of religion have suffered this literary injustice: 
it is not often that old dramas present clergymen as venerable 
men. Macauley asserts that it would not be easy to find, in the 
comedy of the seventeenth century, a single instance of a clergyman 
who wins a spouse above the rank of a cook. 

I have referred to these incidents of the lawyer’s position, gentle- 
men, without the least idea of lamenting or complaining of them: 
the humility of treating them as grievances is more than I will 
descend to. It is much pleasanter to learn the lesson which these 
censures teach; for certainly they inculcate one. If they are over- 
stated, they still indicate the vices which lawyers who do err are 
most apt to fall into. 

Much of the popular opinion, however, is only traditional. It is 
a legacy left by the lawyer of an earlier day, working in a different 
-state of society, under conditions which have passed away, and is a 
truer estimation of the class as it has existed, than as it exists now. 
Let me invite you, then, to consider with me the times to which 
this traditional opinion points; we shall find, in the past life of our 
profession, a commentary upon the present. History has been more 
observant of soldiers than of lawyers, but still discernibly, though 
somewhat dimly, the practitioner of the common law appears 
through many centuries, surrounded by contemporary figures pecu- 
liar to each age; by iron barons ‘‘of the bloody hand” and their 
vassals; by burghers of the free towns and yeomen; by squires and 
peasantry and merchants and great manufacturers; by the struggles 
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of class with class, struggles for liberty and livelihood; by tyranny 
and rebellion, by conservatism and restless progress; by vast accu- 
mulations of wealth and equally vast accumulations of suffering; 
by exigencies which commanded and forces which forbade new 
things in the law: by all of these he was formed, and upon all of 
these he acted, and it is only by considering these elements of his 
life, that we can know his relations to the society around him, and 
how he became the man he has been. In these pictures of the past, 
as in an ancestral gallery, the modern lawyer may behold the origi- 
nal of some of his own lineaments looking down upon him from 
the stiff colors of the time faded portraits; but he will learn also 
what other traits he has, in the course of his long descent, outworn. 

It is very unnecessary to prove that lawyers have been fashioned 
by the times they have lived in: all men, especially all vocational 
men, are fashioned in that way. But it is possible that the practi- 
titioner of the common law may have been, in a particular degree, at 
the mercy of such a control. His profession has had little tendency 
to detach him from circumstances, or to set him over them: it has 
been his vocation rather to adjust than to construct. Sometimes, 
indeed, in his strictly professional capacity, he has been practically 
a legislator, a founder of new rules; but commonly his function has 
been to ascertain the rule which was already settled, and always to 
deal with exigencies which had already occurred. His eyes have 
been turned more to what was foregone than to the future. Whatever 
the origin of his common law axioms may have been, their observ- 
ance has rested upon the theory that they were immemorial customs, 
proved by the evidence of precedents. Precedents were his learning, 
therefore, and he bowed to the Past as the law giver to the Present. 

Even if outward circumstances had left them free, their own system 
would have inclined men so instructed to be slow in radical innova-~ 
tions: they would have compromised with an old rule, and would 
have met new cases by ingenious deductions from it, until extremities 
should drive them to abandon it for a better. But circumstances 
did not leave them free; compulsion interposed where inclination 
would have failed, and taught them the worst of all methods of 
adhering to old rules. In the early days of the common law the 
real estate of the nobles and the crimes of the people were almost 
its only subjects. In both of these the barons had an interest as a 
class; for many of the people’s crimes were the offspring of their 
centralizing property system, and were practically rebellions against 
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it. This system of course they would maintain in its integrity, and 
if they had felt no other importance in preserving the penal code, it 
would have been enough that the mitigation of this must elevate 
subordinate classes in power and confidence, as well as in happiness. 
Aristocracies are averse to change, and especially loth to alter in any 
way an adjustment where themselves are already uppermost. But 
in the penal code the barons felt a more particular interest than this. 
Under every system of distribution whose inequality amounts to a 
fraud on the rights of the mass of the people, the fortunate classes 
instinctively demand inflexible property rules and a code of terrible 
punishments. Baronial wits, though not oversharp, perceived that 
both were elements of their supremacy, and the barons were wont to 
attain by the short road of direct violence every object of their 
desire. Upon the uncertain mercy of their strong hands the pros- 
perity of other classes depended, and the only allies of the weaker 
party were the lawyers, a body then composed, in a great measure, 
of churchmen. With what arms were these men of books to strug- 
gle with such opponents? There has been, in the histories of all 
nations, but one solution of such a problem. However willing the 
lawyers might be to alter the law, touching the punishment of crimes 
or the conveyance and descent of real estate, the innovation of a 
broad general principle would have been apprehended, even by th 
obtuse and uninstructed barons, and would have been summarily 
cured by these rough masters. But these meliorations were indis- 
pensable, and the lawyers set themselves to attain by unintelligible 
circuity, what they dared not aim at by more openpaths. To com- 
pass a new want they had still to set out from their old axioms, and 
tax their subtlety in tracing consequences from these which should 
fit, or seem to fit, the case before them. In this exercise, the old 
English lawyer learned to be a dialectician of wonderful acuteness, 
but not a philosopher. 

To such means of circumventing the political power of the great 
landholders, the courts were driven, even so late as the time of E 
ward IV., when Littleton was a Judge of the Common Pleas. The 
perpetuities built up by the Statute de donis had not only over- 
shadowed the king, but were most injurious to industry and com- 
merce, and had become a national grievance. ‘ It was impossible,” 
says Barrington, ‘for the crown to procure a repeal of the law in 
‘‘the house of Lords, and therefore the Judges had probably an in- 
‘‘timation that they must, by astutia, as it is called, render a statute 
“of no effect, which the king could not extort an alteration of from 
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‘‘one part of the legislature.”” By the help of this astutia, this 
willing eye-glass, they found in the device called common re- 
covery, which was nothing less than a judicial and solemnly record- 
ed falsehood, a repeal of the hateful act. 

Such monuments of old contests inform us that the complex char- 
acter of English law and legal proceedings has not been the spon- 
taneous growth of the common law system, but has been the 
offspring, in a great measure, of hard necessities. It was in the 
cause of progress itself, that the early practitioners were led to com- 
plicate their remedies: they were obliged to practice as a virtue the 
faculty of tortuous and subtle interpretation. Since nothing but a 
tangled net would bind the sleeping lion, they learned the poor art 
of weaving such a mesh. Mr. Hallam has suggested that these 
features of the English law are attributable in some measure to the 
shrewd and litigious spirit observable in the Normans. Perhaps in 
some measure they are; but there are historical proofs enough, that 
commonly they were shifts of the weak, to surmount evils which 
they had not strength to remove by directer measures. 

It is a curious commentary on human history, that, for the very 
sake of progress and emancipation, men constantly resort to shifts 
which themselves afterwards became obstacles to progress, and 
means of clouding their rights. The complexities, which the 
lawyer wove around the baron, have since hampered the movements 
of the people whom they once protected, and have many a time 
tripped the feet of justice. Since he lacked the power to disregard 
absurd axioms, it became too much the habit of the English lawyer 
to build old absurdities into the body of his work. Instead of going 
boldly to fundamental principles, as the shortest and surest road to 
correct results, which he finally would have done if unmolested, he 
learned, even when not intimidated, to aim at the same ends by new 
refinements, which only perpetuated what by his refinements he pro- 
nounced to be inapplicable. Though long urged to this course by 
necessity, it was impossible for him to deal in indirections without 
taking a deformity from the means he dealt with.. In such an intri- 
cate architecture, he knew not what stone could be removed without 
bringing the whole superstructure about his ears. Unable to dis- 
criminate, he would fain persuade himself that every stone, from 
turret to foundation, was essential to its perfection. Even while he 
contrived to fence out old rules, and practically testified his belief 
that they were nuisances, he would not sturdily abate them. What 
was once a cunning submission became a pedantic inclination, and 
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when he handed down to his successors the good and evil of past 
days, it was in good faith that the lawyer of the real estate epoch 
charged them to preserve the integrity of all the absurdities which 
time had honored, and to remember the sanctity of precedents. 

Traits which have been deeply marked in a vocational body are 
retained when the forces which produced them have long ceased to 
act. ‘Trained in the study of such a system, gathering all his know- 
ledge of it from books filled, not with these complexities and shifts 
and fictions alone, but with this timid sentiment concerning them, it 
is not strange that even the modern lawyer, once master of its diffi- 
cult problems, should contract some of the disabilities of judgment 
which have been so sedulously taught him. Iam far from intima- 
ting, gentlemen, that the precedents of the common law are to be 
slighted: we should have much ado to find a substitute for some of 
them! Yet it is true, that, until within a brief period, its practi- 
tioners have been slow to discover when these precedents ceased to 
fit the present, and have been too much inclined to their hereditary 
method of half remedies, when a thorough cure would have been 
more becoming and quite as safe. 

The emancipation of the lawyer of our own time from so much 
of this servitude to obselete things, is favored by all of his social 
relations: the social relations of the lawyer of the real estate epoch 
helped rather to fasten his bonds about him. The proportion of ed- 
ucated men to the whole community was much smaller then than it 
is now; and when knowledge of any kind is possessed by so few, 
the knowledge those few possess, whatever its kind, is held by them- 
selves in pedantic esteem: not a tittle of what it is rare to know is 
lightly ignored. The exclusively learned hold fast to the meanest 
farthing of the riches which give them distinction: nay, they are 
apt to believe that all the parts are important alike, which make up 
so precious a whole. If but ten men in all this nation could “rhyme 
you a rhyme,” they would surely believe that in rhyme alone could 
wisdom be written. 

By a more general commerce with the men of the open air, the 
lawyers would have been cured of this closet disease; but their 
business was not of a kind to draw them much into the highways of 
the common life, nor of a kind to draw the sympathy and spirit of 
that life from the highways to them. Neither the society nor the 
forensic discussions of the lawyers of that time could have been 
very attractive to other men. They had not, perhaps, a really inti- 
mate intercourse with any class of the actors in English life, but 
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their most intimate connection was with the least progressive of all: 
the landlords and the land tenants. A very large proportion of the 
classes connected with the landed interest would, doubtless, have 
been glad to simplify the system of law which encumbered it; but 
none of those classes have ever been prompt in reforms. The true 
teachers of the lawyers would have been the men of the towns, who 
were in advance of the rest of the English people, and were capable 
to enlarge his liberality and intelligence; but with this class his 
relations were, in a great measure, yet to be established. What, 
then, could the lawyer do, when separated so much from the popular 
life, but linger behind the progress of his time? cherishing bygone 
things with an over conservative admiration. Nothing but the shock 
of fresh experiences ever shakes men loose from their old axioms. 
They must take up their vocational beds and walk, or they cannot 
be whole. It is only the waters that are stirred which heal. 1 

His pedantry of learning and his too limited connexion with the 
people were not the only hindrances to the lawyer’s enlargement 
and progress. He cherished the feeling that his fraternity composed 
a separate order in society, and in the sentiments peculiar to orders 
he formed, perhaps, his worst disability. The establishment of the 
Common Pleas at Westminster brought together the professors of 
the municipal law, and formed them into an aggregate body. In 
consequence of this “lucky assemblage,” as Blackstone calls it, they 
naturally fell into a kind of collegiate order. On some accounts, 
doubtless, that assemblage was “lucky.” It must, at first, have 
conduced, not only to precision of knowledge, but to the progress of 
which I speak, the growth and development of the law itself. 
When the Inns of Court took the rank of an University, their 
academica! instructions, confronting them daily with the reasons of 
the law, could not fail to give to it the shape and harmony of a 
science. But while they practised these useful exercises, they did 
not forget to hedge themselves round with stately observances, con- 
ducing to render their life in their Inns an isolation from the world, 
and to make them the less accessible to that unlettered wisdom 
which has been so efficient an educator of the lawyer of our own 
time. One Bagshaw informs us that, even in the reign of Charles 
I, when the Inns were no longer a noble University, they cherished 
their olden grandeur. ‘‘ Readers of the law, during the time of their 
reading, do hold up the ancient honor and dignity of a reader, on 
whom, for that time, is devolved the government of the house. 
They have four cubbard-men, ancient barristers of the house, to 
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attend them in their reading, and four stewards to attend them in 
their feasting, for the inviting their guests of noble rank, and ten or 
twelve men of his own to attend his person.” | 

li could not, in the end, be otherwise than injurious, that lawyers 
should cultivate this spirit. As representatives of the people before 
the courts, they should have been part and parcel of the people. 
The advocate stands before those tribunals, not alone to discuss the 
application of long settled and familiar rules, based upon familiar 
wants, but to inform them how the world goes on without, and what 
new rules are needed for the relief of exigencies heretofore unknown. 
It is through him, chiefly, that the wants of society are to become 
known to the judges, and recognized in judgment. But this great 
duty he cannot effectually discharge, if, by the erection of his asso- 
ciates into an order, he not only sets himself apart from, but some- 
‘what in antagonism to the mass of society. Every tie with the 
whole living mass around him that he severs, diminishes his power 
to understand truly the life of that mass. It is not by the observa- 
tion of a keen cold eye that the best knowledge of man is learned, 
but through the medium of sympathies which anticipate speculation. 

If the lawyers regarded themselves at all as an order, we may be 
certain the sentiment was not without fruit. The energy of esprit 
du corps in that condition of society can hardly be appreciated in 
this country. When tradesmen formed themselves into guilds, and 
every craft sought strength in unity, maintaining its privileges with a 
tenacity scarcely inferior to individual selfishness, there must have 
been a radical tendency in society to take this form. That tendency 
has always marked the presence of a strong aristocracy, and has 
always been most observable where the aristocratic class has been 
most predominant. In yielding precedence on one hand, it is but 
human to insist upon precedence on the other. Self-respect, if it is 
allowed to take no other form, must take this: men can not admit 
that subordination is the only position they are fitted for, and it is 
indispensable to their very manhood to find some ground on which 
they can play the superior. If this disposition was natural among 
tradesmen, it was inevitable among lawyers. Both their birth and 
their education commonly placed them above other vocations, and 
near the aristocracy; while they were not admitted by the aristocracy 
into their highest circles. No other class had so pressing an exi- 
gency to fortify itself by the dignity and prestige of an order. 

This constitution of their body placed them in an unfavorable 


relation tothe government. The judges, who were appointed by the 
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king, and held their places at his pleasure, were not only the highest 
law officers of the land, but were the chiefs among lawyers consid- 
ered as a social order, and must always have exerted a powerful 
influence over the tone of the order. A servile bench could hardly 
fail to contaminate the advocate who sat at the bar, and moral con- 
tagion spreads fast among men who are closely united together. The 
very fact that the order enjoyed privileges would induce it, if once 
overawed, to submit to the meanest abasement, that it might protect 
them. If in the time of Pym and St. John the bar played a noble 
part in the struggle for rights; it covered itself, when Jeffries sat on 
the bench, with the meanest disgrace. The language of Lord 
Brougham, himself the occupant of the highest legal station in our 
own day, if bitter, is not undeserved: —‘**The gratitude of the 
‘‘Spanish mob,” says that writer, ‘‘actuated by their priests, 
‘and fired with superstitution, was never in our own day more 
‘‘eagerly displayed for the restored blessings of despotic govern- 
‘‘ment, than was that of the English people in 1686 and 1687 
“for the arbitrary rule of James II. Now was exhibited above 
‘‘all the base sycophancy of the lawyers, rendered more disgusting 
‘by the learned garb in which it clothed the vile language of 
“crouching slaves; their subserviency the more glaring as it was 
‘“‘the more pernicious and the more infamous in the more elevated 
“‘positions of the profession. Now were seen the Benchers of the 
‘¢ Middle Temple first hailing with delight the earliest act of the 
‘“‘tyrant’s reign, his levying money without consent of Parliament, 
‘“¢for which wholesome exercise of the prerogative those sages of the 
“‘law humbly and heartily tendered him their thanks. Again, the 
‘“‘raptures of the same vile body knew no bounds when James, 
‘“‘spurning himself all bounds, assumed the full dispensing and sus- 
“‘pending powers. They averred that the royal prerogative is the 
‘“‘very life of the law, gratefully thanked him for asserting it, de- 
‘“‘clared it to be given by God, and beyond the power of any human 
‘tribunal or authority to limit, and raved to defend with their lives 
“and their fortunes the grand truth, a Deo rer—a rege lex.” If 
the same men had been scattered among the people as individuals, 
they might still have been overawed, they might have been cowards, 
but they would have been silent. It was only an association, priv- 
ileged and trembling for its privileges, which could be so actively 
base. 

But all of these causes combined, which thus separated them so 
much from the great body of the people and impaired their true 
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health, never made the lawyers sincerely the friends of tyranny, nor 
enemies to the liberties of the people. When they broke down the 
statute de donis, and partly rescued the lands of England from the 
despotism of the barons, and when, by their interpretations, they 
made the evil-intending statute of Uses the fountain of new benefits 
to the country, they were employed ina congenial task. If they 
afterwards applauded James the Second’s moonstricken knavery, 
and pronounced his prerogative to be the very life of the law, they 
were guilty of lying, but not of hostility to the constitution. Their 
love of order has sometimes induced them, though uncorrupted, too 
long to bear with evils, because they feared the uncertainty of all 
cures, and deemed a wide-spread disturbance a worse mischief than 
any particular grievance; but as a body they have never sought to 
promote public wrongs, nor been friends of oppression. Mere self- 
love would prevent their alliance with tyrants; for tyranny is an 
assault upon the law. It is of the very nature of their conservatism 
to desire an even balance among the forces of society, and to resist 
the disproportionate growth of any single element. 

In a contrast of the real estate epoch, if I may so call it, of the 
common law, with our own time and circumstances, one fact in the 
position of the English jurist is particularly striking: I mean the 
embarrassing connexion of his science with English politics. In 
this country the common law is detached from our political system: 
it occupies the position of a social, economical science, and, from 
its first establishment, throughout our dependence upon England and 
our independence, alike, it has moved on in a course of its own, and 
with little reference to the political history of the country. If the 
early common law had enjoyed, in a greater measure, this detached 
position as a science, the old English jurist would have unfolded a 
far more philosophical character. The law makers and the law 
practisers would have made their way to general principles, and, 
beginning with correct premises, would have met new cases, not by 
refinements intended to evade the very rule on which they seemed to 
rest, but by deductions which would have followed directly from the 
rule, and would commonly have been as rational as they were logi- 
cal. It is true, even in felicitous circumstances, the progress of 
social sciences is slow, and interrupted by frequent errors; but we 
may be assured that the English jurist would never have impaired 
his work by the oblique methods which he actually fell into, had 
he been less at the mercy of the political struggles of his country. 

Real estate, in our own country, is merely a subject of property, 
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but in England it was, not only the subject of private ownership; 
but was the literal foundation of her political, governmental system: 
the constitution was built into the soil. The common law rules of 
descent, the statute de donis, the statute of Wills and Uses, with 
all the wonderful series of interpretations resting upon them, were 
not merely arrangements of the economy and convenience of society, 
but were measures, as well, of political supremacy, involving the 
fates of the people, the aristocracy, or the king. The property system 
was not left to its true position, as a regulation of civil rights, but 
was converted into a political institution, and the lawyer himself, 
while acting in a strictly professional capacity, was in a peculiar 
manner acting the part of a political personage. At a later period, 
as well in England as in this country, political development and 
even revolution was effected, without drawing the common law into 
the struggle at all; but in the days I have referred to, the civil laws 
were compelled to do in secret the work of political revolution. 
Theflawyers could not repeal the statute de donis conditionalibus, by 
which the barons had fortified their private wealth and the suprem- 
acy of the House of Lords; but they were called upon, by the 
grievances of the people and the demands of the crown, to break its 
force, and accordingly they enacted, in their own peculiar Parlia- 
ment, the measure of common recovery. Hardly at any time did 
their subject matter lie as a simple element before them, but con- 
stantly it was bound up with other forces, which were moved by 
hands not under their guidance, but intent upon resistance. The 
timber they must build with was not chosen by themselves, and if 
they could not make it straight, they employed its very crookedness 
for points of support. With such a field to work in, they exhibited 
the constructive faculties rather of the military engineer than of the 
deliberate architect; erecting works and cutting trenches where weak 
points happened to be threatened with assault; and even yet, in 
spite of all its later culture, and the plantings of more peaceful 
times, the common law of England bears many a mark that it has 
been a battle field of English history. 

In this struggle for the soil, the lawyers assumed a political char- 
acter only so far as their subject matter incidentally invested them 
with it; but there was another contest in English life, in which they 
interfered more directly, because it affected them personally; the 
contest, I mean, with the clergy of the ruling churches, both before 
and after the Reformation. By this their own progress was deter- 
mined more, perhaps, than by any other external cause. By teach- 
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ifig the principles of the Roman law to the judges and professors of 
the law of England, the papal clergy laid the common law under 
the deepest obligations. It can hardly be doubted that they con- 
tributed chiefly to that rapid improvement which all writers attribute 
to the interval including the reigns of Henry II and Edward I. But 
when the common law, after the time of Bracton, acquired an inde- 
pendent completeness, and the clergy had been withdrawn from the 
temporal courts, they placed themselves in a position of antagonism, 
both to the people and the lawyers. Protestants are fond of believ- 
ing that the interposition of that church in national affairs has at all 
times been purely selfish; if we consider the other classes which 
made up the society of those early days, we shall probably find that 
the motives which impelled the priests were higher, certainly more 
humane, than those of any other body. But whatever their motive 
was, it is certain that they strove to mould and control the life of the 
English people, and to that end claimed as wide a jurisdiction over 
their temporal affairs as they could secure. They made their courts 
the instruments of their action as a church. It does not appear that 
the English people were especially lacking in faith, but they seem 
very early to have felt the action of the papal church to be an inter- 
ference with their nationality; and the English race, both in the old 
and the new world, have never been patient of control from without. 
The nobles, who were the rulers of the nation, were naturally dis- 
tinguished by their jealousy of this foreign power, which sought to 
invade their political functions. When all the earls and barons, at 
the Parliament of Merton, with one voice answered that they would 
not change the laws of England, which had hitherto been used and 
approved, it was not alarm at the particular measure proposed to 
them by the Prelates, which roused them so much. ‘To them the 
legitimizing of bastards was not the issue tendered. They felt that 
the attempt to guide England by a foreign light was an attack upon 
her nationality. 

What with others was a national, was to the lawyers also a per- 
sonal cause. The clergy, confined to the ecclesiastical courts, strove 
to extend their jurisdiction, and came directly into conflict with the 
common lawyers. From that time the latter hated both them and 
their law, and neglected its study. In their ignorance of its vast 
resources, they could not know how deeply their own boasted system 
was already indebted to its contributions, and a patriotic belief was 
cultivated among them, that the common law, as an entire body, 
had in reality come down to them from the earliest occupants of the 
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island. Chief Justice Popham, in the case of the Union of Scot- 
land and England, before Lord Chief Justice Coke, Chief Baron 
Fleming, and all the members of the Conference, gravely affirmed, 
and without contradiction, says Spence, that the laws of England 
had continued as a rock without alteration, in all the varieties of 
people that had possessed this land, namely the Romans, the Britons, 
Danes, Saxons, Normans and English: which he imputed to the 
integrity and justice of these laws, every people taking a liking to 
them, and being desirous to continue them and live by them! 

After the Reformation the clergy of the Church of England fell 
heirs to the disposition of their predecessors, and the feud was trans- 
mitted. Even in the reign of Elizabeth it was heard to mutter in 
the House of Commons, and Whitgift, in one of his letters, 
calls the whole learning of the common lawyers but a “ barbarous 
knowledge.” Its climax was reached in the reign of James I., 
when the favorite object of the bishops, says Mr. Hallam, “was 
to render ecclesiastical jurisdiction as unrestrained as possible by 
the courts of law, and to effect the subjugation of the common 
lawyers.” 

It is not singular, then, that the common lawyers, detesting their 
rivals, the worse class of opponents, should remain ignorant of their 
law. But the bigotry and narrow, insular prejudice, contracted in 
this long contest, was not the less unfortunate because it was natural. 
It increased their attachment as well to the vices as the virtues of 
their own system. Rivalry fastened their vocational class feeling, 
and the conservatism of the student was exaggerated by the esprit 
du corps of the Inns, which persuaded him that the unchanging 
form of his science was identified with the dignity of his order. 
That which he applied to the foreign learning of the clergy, he was 
inclined to apply to all foreign learning, and it was difficult to per- 
suade him that England could be taught. 

If I have not failed to present this first great period of the English 
lawyer’s history, which preceded the introduction of the law mer- 
chant in a true light, we can hardly turn from it, I think, without 
confessing that he had rare difficulties to contend with, and that 
many of the faults of his jurisprudence were forced upon him by | 
the rude conflicts of his time. If the English law grew complex 
under his hand; if it tenaciously retained old axioms which were 
absurd in their origin; if it was overlaid with ingenious devices, 
meant to obviate the mischiefs of rules which it would not forsake— 
these results indicate neither an inherent tendency in legal science, 
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nor an inevitable bias in minds addicted to its investigations. They 
are but the stooping of the shoulder which has borne too heavy w 
burden. It was the presence of an armed aristocracy which drove 
the lawyer into the practice of indirect and complex methods. It 
was his connexion with the landed interest and his isolation from 
the popular life, which made him excessively conservative, and 
caused him to lay behind his age. It was his exclusive possession 
of a valuable learning, and his pre-eminence as one of the few who 
were educated at all, which rendered him so pedantic and led him 
to refine so greatly at the cost of practical good sense. And to per- 
petuate these faults he was hedged about by the habits of living as 
an order, and separate social class among his countrymen, and by 
national antagonism among nations. 

But at length a better day dawned for him. The beneficent ties 
of commerce bound his island to the shores of every civilized people. 
Her merchants gathered into her towns the wealth of every sea. 
Real property and the relations of land owners and land cultivators 
were no longer the overshadowing interests of life: personal wealth, 
in the hands of new classes, disseminated widely among the people, 
begot a thousand relations hitherto unknown; occasioning manifold 
dealings and manifest questions for which the ancient English law 
had made no provision yet. The area of English life was indefin- 
itely extended: the resources of English jurisprudence must needs 
keep pace with its expansion; and the common-lawyer found that 
his ancient stock of precedents no longer sufficed him. He was now 
become the daily adviser of the merchants, and he perceived that 
their dealings were based upon principles and customs which were 
common to the civilized would, and were regulated by an universal 
law of nations; that the questions which they gave rise to had been 
discussed and adjudicated, with the most comprehensive familiarity 
and enlightened good sense, by the jurists of other countries. For 
the first time a field was opened to him, in which the law was extri- 
cated from all political connexions, and stood as a science; a field 
in which he was no longer constrained, by the interests of powerful 
classes, to be indirect or complex. He, who had submitted so long 
to the pedantry of books covered with the dust of the lands they 
talked of, was once more a man of the open air, breathing the fresh 
winds of experience and well tried common sense: he who had 
been so isolated was mingled now with active, building, bargaining, 
progressive men of every pursuit; he who had been alone in his 
knowledge was the pupil now of others. Even in the jury box, the 
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merchants of England taught the Chief Justices of her Courts 
invaluable lessons. Some of their practices were arbitrary and 
artificial, but their characteristics were straight forwardness, conve- 
nience and good sense. Whether the lawyer found in foreign writers 
solutions of the questions presented by their contracts of insurance, 
of shipping, of bailments, or of negotiable paper, or had occasion to 
determine them by his own reasonings, he learned to deal more in 
fundamental! principles, and less in artificial refinements. The struc- 
ture grew and changed visibly as he looked upon it, and the vivid 
lessons of his experience filled him with the new sentiment that 
precedents are not irrevocable, and that every age is wisest concern- 
ing its own wants. More and more he appreciated the true con- 
servatism of casting away the obsolete, and learned that the true 
office of subtlety was in drawing real distinctions. In the new 
training of the mercantile school, he, whose great maxim was stare 
decisis, became a wholesome reformer of the law. 

Even the very mischiefs of trade contributed to enlarge his know- 
ledge and add to his accomplishments; for the trade of England has 
been prolific of wars; and her lawyers have been directed to the 
study of the thousand incidents which wars produce. In considering 
the doctrines of international law, the problems of the dex loci, the 
broad theories of comity, the rights of neutrals and of belligerents, 
the effect of foreign adjudications, the practiser of the common law 
rose above a merely professional position, and became,_in some 
measure, a statesman. Meantime the histories and the literature of 
the foreign lands which had thus attracted his attention, became 
familiar and interesting to him, and he was no longer open to the 
sneer which a churchman had aimed at his ignorance, even so late 
as the time of Elizabeth—that his learning, namely, ‘was no learn- 
ing any where but here at home.” 

But the circumstances, which thus emancipated and raised up the 
lawyer, were as beneficient to others. The prosperity of the com- 
mercial age soon carried education into classes which had not 
dreamed of such a privilege before. Mechanics. were become men 
of science, merchants were scholars, historians, poets; and the 
purely literary man was altogether the superior of the lawyer in 
general cultivation and polite knowledge: the happy day was come 
at last, when he must lay aside his pedantry and exercise his rever- 
ence. Lawyers sometimes lament that the old esprit du corps 
seems to have died out among them, and that lawyers, as a body, 
do not occupy their former distinctive social position. That is a 
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natural selfishness, I confess, but I thank God that the old practice 
is gone, and that the time is fast coming when a member of this 
profession will owe all of his importance to his personal character, 
and none of it to the fact that he is a lawyer. The manly, just, 
kind sentiment that I speak of, is not to be confounded with the 
feeling which is now so often uttered: the time for it has not come 
yet. Itis with a touch of bitterness and jealousy that the farmer 
or the mechanic or the merchant now discusses the question; they 
do not yet believe that his social position has no especial value. In 
spite of their comments, they still accord to it a practical deference, 
in choosing an employment for their sons. But the true result is 
working itself clear. The influences of our modern civilization are 
fast effacing vocational traits from the men who practice vocations ; 
and that civilization, that process of christianity, will not desist, 
until we shall no more be able to distinguish the mechanic, after he 
has laid his working tools aside, the merchant, when he has left the 
counting room, the lawyer without his brief, nor the minister of re- 
ligion, in the common intercourse of life. 

This assimilation is already correcting some of the false estimates 
of duty and morality which once prevailed among lawyers. Society 
no longer concedes, and they themselves no longer believe, that pro- 
fessional differs from common morality. The English press has 
recently taught the English bar, that an advocate, in defending a 
murderer who has confessed to him his guilt, shall not asseverate to 
a jury his solemn belief in his client’s innocence, and cover a de- 
fenceless witness with insinuations of complicity in the crime. The 
fate of Mr. Charles Phillips, and the solemn denunciations of the 
London Examiner will be remembered as events which have 
marked an era inthe professional history of lawyers. The time 
will soon come, when there shall not be even a pretense for the 
repetition of Mr. Macaulay’s keen antithesis, that English lawyers, 
‘with wigs on their heads and bands round their necks, would do, 
for a guinea, what, without these appendages, they would think it 
wicked and infamous to do for an empire.” 

The causes which have thus altered the condition of the English 
lawyer, have, in our own country, been restrained by so few tradi- 
tional impediments, that their results have been even startling. The 
fusion, for example, of the lawyers with the rest of society, has 
been so swift, that, only a few short months ago, our Constitutional 
Convention seriously discussed a proposition that they should no 
longer be a distinctive profession; and that the business of the attor- 











hes eee ee ke Sorel Sie ae 
E Syeaietan Ey Se - 


Si naam SE. 
eat 0 > 





66 Lawyers and their Traits. 


ney should, like that of the merchant, be open to any man who 
could get a customer, The experienced jurist looks sadly on such 
changes, and predicts that the standard of juridical learning and - 
character will decline, until the law itself shall find ‘“‘none so poor 
to do it reverence.”” And there may be some reason to fear that, 
for a time, a deterioration will be felt. But beyond that period, if 
it should indeed occur, another rises to the hopeful eye, which will 
compensate even for so great a cost. For one, I feel not a moment’s 
doubt that, ere many years are past, the law will attain a clearness 
and completeness which it has scarcely approximated yet, and that 
practitioners of the law will discharge their great function more 
truly, more beneficially to mankind, than they have ever done. The 
development of a true democracy may cost many a throe, but by 
the help of the Christian religion it will surely come, and it will 
infuse health and vigor, and true dignity, into all vocations alike. 

It is through the lawyer, chiefly, that ameliorations of the law 
must be achieved, and the American lawyer is preparing for that 
work under influences never before brought to bear upon his profes- 
sion. During the peace which has fostered, for so many years, the 
free intercourse of nations, the mature arts and knowledge of older 
countries have flowed in upon us so swiftly and abundantly, that our 
people seem, like Minerva, to have been born with wisdom. The 
Old World has saved us the pangs and the toils of slow experience, 
and has helped us, with a friendly hand, to attain by long leaps to 
some of the results of his many centuries. Immigration is gathering 
here materials for the broadest and most versatile nationality. 
Almost without traditions, we shake off the errors of the past with 
little reluctance. With few things to destroy, our business is chiefly 
one of construction, and the future is encumbered with no impedi- 
ments but the stumbling blocks of our own possible foolishness and 
sins. Our Prometheus, constructor of the new-world man, is not 
chained to the rocks of the past, and watched over by Force. 


These are the elements and this is the field in which the Ameri- 
can law giver and jurist is to work. Society urges its teachings 
upon him, with an emphasis it has not used hitherto; reminds him 
to carry with him into the courts the lessons of all this varied 
progressive life, this new wisdom of new experiences; advises him 
to hold, with a true conservatism, only to that which yet has life in 
it, and, as to the obsolete, to ‘let the dead past bury its dead.” 
Will an unworthy future be the result of such a training? For my 
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own part, believing that laws of continuous development underlie all 
history, I have a faith that the work is not done yet, and look 
forward with a hopeful eye. 





HENRY STARR. 


Tis eminent lawyer and excellent man died, of typhoid fever, 
at Burlington in the State of Iowa, on the 30th of August, A. D. 
1851. He left his home in this city on the 25th June last on a 
summer excursion to the north-west, and spent a portion of the 
month of July in the Territory of Minesota, where, doubtless he 
imbibed the seeds of the disease which terminated his mortal career. 

Henry Starr was horn at Warren in Litchfield county, Connecti- 
cut, on the 17th of March, 1783. He was the son of the Rev. 
Peter Starr, who was nearly sixty years Pastor of the Congrega- 
tional Church in the town of Warren, and who died at the advanced 
age of eighty-five, continuing to preach until a few weeks previous 
to his death. Mr. Starr prosecuted his preparatory studies at the 
celebrated Litchfield South Farms School, and in the year 1800 
entered Williams College, in Massachusetts, where he was gradu- 
ated, with the honors of his class, in 1804, and was shortly after 
elected a tutor in that Institution. His parents had designed him 
for the ministry, and at their solicitation, he commenced studying 
theology with the Rev. Dr. Dwight, then President of Yale Col- 
lege, which, however, he soon abandoned for the law, and com- 
menced studying for that profession at the Litchfield Law School, 
and completed his studies at Troy in the State of New York, where 
he was admitted to the bar in 1810. In 1812, he removed to the 
State of Kentucky and settled in the town of Richmond, where he 
practiced his profession two or three years, when he removed to 
Kaskaskia in the State of Illinois, and shortly after to Edwards- 
ville in the same State. He soon became a prominent member of 
the bar of Illinois, and continued to practice there with distinction 
and success until 1826, when he removed to Cincinnati, where he 
resided and continued to practice until his death, a period of twenty- 
five years, and where he occupied the first rank as a lawyer, and 
was greatly respected and esteemed as a man. He was married in 
this city in 1836 to Mrs. Amelia R. Morsell, who survives him. 

Mr. Starr was a very able lawyer. A robust constitution, which 
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his simple, temperate and regular course of life, preserved, up to 
his last illness, eminently healthy and always in good working 
order ; a strong and active intellect, which the advantages of a good 
education, and long years of study, observation and experience, had 
thoroughly disciplined and developed, and a remarkably retentive 
memory, with a diligence in his calling seldom surpassed ; enabled 
him to attain to the first rank in that profession, the mastery of 
which, more, perhaps, than any other, exacts labor, and requires 
great and varied powers of mind. He conducted a cause, through- 
out, with exceeding skill, ability and wisdom. He never commit- 
ted a blunder or left any point exposed, and was astute and ready 
in detecting and turning to account, the weak points in his adversa- 
ry’s case. Asa speaker, he was eminently logical, sententious and 
impressive. Avoiding circumlocution and repetition, and always 
using the fewest and selectest words, he smote directly at the heart 
of the matter. Clearness, brevity, and strength, were his most dis- 
tinguishing characteristics as a speaker. In these admirable quali- 
ties, I think, he was not excelled by any one I ever heard. They 
were the results of great natural force and directness of mind, and 
the study of and familiarity with the best works in our language, 
especially the Scriptures, which he not only reverenced as 2 
Christian, but greatly admired for their simplicity and sublimity of 
style. The manifest sincerity and earnestness with which he en- 
forced his propositions upon courts and juries, and his utter uncon- 
sciousness of self, added to his other qualities as a speaker, made 
him almost irresistible. As was well remarked by one at the bar 
meeting on the occasion of his death, he was a great orator without 
being conscious of it. 

In all professional relations—to the Court—to his brethren—to 
clients—Mr. Starr was a model of propriety and uprightness. He 
was especially kind and helpful to the younger members of the pro- 
fession. He knew the evils of litigation and never advised a client 
to go to law, if it could be avoided. His high character for learn- 
ing, integrity, sound judgment, and impartiality, made him a favorite 
umpire, and he had the satisfaction of settling many controversies 
between his fellow-men and preventing much strife. 

As a man, Mr. Starr nobly performed his part. He shrunk from 
and shunned all notoriety, for he was a sensitive, modest man and 
an humble-minded Christian. Though often solicited to become a 
candidate for office, he always declined. It was a settled purpose 
with him never to accept, or be a candidate, for any public office. 
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He hated no one, and never spoke evil of any,—preferring, rather, 
to cover the frailties of men with the mantle of charity ; though no 
compromiser with vice or wrong in any shape. He was social and 
kind-hearted—given to hospitality—but remarkably free from light 
and trivial conversation. It may, almost, be truly said of him, that 
he spoke no idle words. Simplicity, sincerity and earnestness 
strongly marked his character. His life was regulated and guided 
by principle—Christian principle. If selfishness or ambition ever 
tempted him, as doubtless they did, hé resisted the temptation. 
Few men have lived and acted so uniformly and resolutely accord- 
ing to the dictates of duty. He was filled with good-will towards 
men, and ever ready to help all who came to him, needing help. 


“‘ Never a sad, low-spoken word 
Did plead with his human heart unheard.” 


He very literally, visited the sick, clothed the naked, and fed the 
hungry. Did any brother lawyer, poor and in want,—did any man 
in business, embarrassed and struggling to avoid bankruptcy—ap- 
peal to him, he helped them; often thereby incurring heavy pecu- 
niary responsibilities, and sustaining large losses—sometimes help- 
ing those not deserving of help; but all this hardened not his heart, 
nor stayed his hand. And, it may be added, in order that others 
may be the more persuaded to do likewise, that it did not impover- 
ish him, but whilst so doing he accumulated, by honest means, a 
large estate. 

Few men have better understood the true objects of life, or pur- 
sued them with a steadier and firmer purpose. During sixteen years 
of intimate acquaintance and varied intercourse, I know not of one 
single act or observation of his, inconsistent with the high character 
of a Christian gentleman. He was so quiet and retiring in his man- 
ner of life, so unobtrusive and unostentatious in his good works, 
that we did not rightly understand, when in daily contact with him, 
how great and good a man he was. As the sun shines upon us, 
dispensing the common blessings of light and heat, almost unheeded, 
until some planet rolls between, and we feel the quick and cold 
eclipse, so, it is not until our friend is hidden from our view that we 
fully realize his true worth and our great loss. Well did his brethren 
of the bar resolve, that the sincerest tribute they could pay to his 
memory was to endeavor to imitate his example. ‘ Blessed are the 
dead, who die in the Lord, for they rest from their labors, and their 
works do follow them.” 
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PROCEEDINGS OF THE CINCINNATI BAR. 


At a meeting of the Bar of Hamilton County, convened in the 
court-room of the Court of Common Pleas, at 9 o’clock, a. m., of 
September 3rd, 1851, on account of the death of Henry Starr, 
T. Walker was called to the Chair, and J. L. Miner appointed 
Secretary. Whereupon, on motion, William Johnson, S. P. Chase, 
Wm. S. Groesbeck, Wm. R. Morris, Wm. M. Corey, and Charles 
Fox, were appointed to prepare resolutions expressive of the sense 
of the meeting, who reported the following, which, after appropriate 


_ remarks upon the character of the deceased, by T. Walker, J. L. 


Miner, A. Taft, Wm. Johnson, D. Stone, and S. M. Hart, were 
unanimously adopted: 

This meeting has heard of the sad intelligence of the death of 
Henry Starr, at Burlington, in the State of Iowa. He was one of 
the oldest, and best members of our bar; exemplary in all the rela- 
tions of life, whether regarded as a Christian, a lawyer, a citizen, 
oraman. For more than a quarter of a century he has pursued 
his unostentatious, but eminently useful, successful .and instructive, 
career among us, and has been to many of us a warm-hearted and 
sincere frierfld, and to none anenemy. He has been stricken down 
in the prime of his faculties, away from his home, and with none 
of his professional brethren near. We therefore embody our senti- 
ments in these resolves: 

That we deeply feel the loss of our departed brother, Henry Starr, 
and desire to pay a sincere tribute to his memory, by endeavoring 
to imitate his virtues. 

That we will transmit a copy of these proceedings to his family 
in token of our sympathy in their bereavement. 

That these proceedings be presented to the Courts of this county, 
that our appreciation of his worth may stand on perpetual record. 

We also request the press of this city to publish these proceedings. 

On motion of Rufus King, 

Resolved, That upon the arrival of the remains in this city, the 
officers of this meeting give notice to the bar of the time and place 
of the funeral. T. Wacker, Chairman. 


J. L. Miner, Secretary. 
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Unitep Srates. Boston: Little & Brown, 1851. 
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Little & Brown, 1851. 
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Wieram, Knt. Vice Cuancettor. New York and Albany: 
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English Chancery Reports. ‘ 

1. Agent. 18. Money had. 

2. Arrest. 19. Mortgage. 

3. Average. 20. Navigation. 

4. Common Carriers. 21. Negligence. 

5. Condition. 22. Notice. 

6. Construction. 23. Nuisance. 

7. Consideration. 24. Patents. 

8. Contract. 25. Pleading. 

9. Conversion. 26. Railroad Companies. 
10. Covenant. 27. Retrospective Laws. 
11. Guaranty. 28. Sale. 

12. Husband and Wife. 29. Slander. 
13. Injunction, 30. Tenant for Life. 

14, Insurance. 31. Vendor. 

15. Judgments—foreign. 32. Verdict. 
16. Jurisdiction. 33. Waste. 
17. Mistake. 34, Water. 


1. Acznt.—A person contracting as agent for an unknown and 
unnamed principal may himself sue as principal, unless the defend- 
ant relied on his character as agent only, and would not have con- 
tracted with him as principal if he had known him to be so. This 
was an action of assumpsit on a charter party made between the 
defendant, therein described as the owner of the ship, and the plain- 
tiff Schmarlz, merchant and freighter, for not taking the cargo on 
board. Plea, non-assumpsit. The charter party stated that it was 
made by the plaintiff as agent for the freighter, and concluded thus: 
‘“‘ This charter being concluded on behalf of another party, it is 
agreed that all responsibility on the part of Schmarlz & Co. ceases 
as soon as the cargo isshipped. At the trial, it was proved that the 
plaintiff was the real freighter :—Held that the plaintiff was entitled 








4 
? 
* 








72 Selections from Recent Reports. 


to sue as principal, notwithstanding the terms of the charter party. 
Mr. Justice Patteson, in delivering the judgment of the court, said, 
‘‘ A man cannot, in strict propriety of speech, be said to be agent 
to himself; yet, in a contract of this description, we see no absurd- 
ity in saying that he might fill both characters—that is, he might 
contract as agent for the freighter, whoever that freighter might turn 
out to be, and might still adopt that character of freighter himself if 
he chose. Schmarlz v. Avery, 15 Jurist, 389; 3 Eng. L. and E. 


Rep. 391. 


2. Arrest—Privitece rrom.—A person acquitted on a criminal 
charge is not entitled to privilege from arrest under civil process, 
morando aut redeundo. Where, therefore, the defendant in a civil 
action, immediately after his acquittal and discharge of embezzlement 
at the Quarter Sessions, and whilst he remained in the court, was 
arrested under a writ of capias in the action, the court of Queen’s 
Bench refused to discharge him out of custody. Hare v. Hyde, 20 
Law Jour. Rep. (N. 8.) Q. B. 185; 3 Eng. L. & E. Rep. 435. 


3. Averace—Conrrisution.—It was a proper case for contribu- 
tion in general average for the loss of a vessel where there was an 
imminent peril of being driven on a rocky and dangerous part of the 
coast, when the vessel would have been inevitably wrecked, with 
loss of ship, cargo and crew, and this immediate peril was avoided 
by voluntarily stranding the vessel on a less rocky and dangerous 
part of the coast, whereby the cargo and crew were saved uninjured. 

When the cargo was taken out of the stranded vessel, placed in 
another one, and the voyage thus contiued to the home port, the con- 
tribution should be assessed on the value of the cargo at the home 
port. 

The crew were entitled to wages after the ship was stranded, 
while they were employed in saving the cargo. Barnard v. Adams, 
10 Howard, 270. 


4. Common Carriers.— Where a railway company receive goods 
at one terminus to carry them to another, they are answerable for 
any loss that may occur between them, although it may be on a line 
of railway that does not belong to such company; and the receipt 
of goods so to be carried is prima facia evidence of such liability. 
Watson v. The Ambergate, Nottingham and Boston Railway 
Company, 15 Jurist, 448; 3 Eng. L. & E. Rep. 497; affirming 
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Mischamp v. The Lancaster and Preston Junction Railway 
Company, 8 Meeson & Welsby, 421. 


5. Conpition.—The testator bequeathed the residue of his per- 
sonal estate to his daughter upon trust for her maintenance and sup- 
port, until she attained twenty-one, or married with the consent of 
his trustees under that age, and upon her attaining that age or her 
marriage, for her separate use, with remainder for her children; and 
in case of her death without issue, he bequeathed the same to cer- 
tain legatees in remainder. The testator afterwards declared by a 
codicil that, in consequence of a nervous debility, his daughter was 
unfit for the control of herself, and his wish was that she should not 
marry ; and in case of her marriage or death, he gave the property 
he had bequeathed to her over to the same legatees in remainder. 
Held, that the limitation over by the codicil, being in general re- 
straint of marriage, was void as to the life interest of the daughter.— 
Morley v. Renwoldson, 2 Hare, 570. 


6. Construction.—An agreement to sell land, not expressing 
what interest in it, is construed to mean the whole of the interest of 
the vendor in the land.— Bower v. Cooper, 2 Hare, 408. 


7. ConstperatTion.—The court may not perhaps enforce the 
specific performance of a contract for the sale of an estate, where 
the consideration is uncertain (as a life annuity) if such consideration 
be greatly inadequate ; but a difference of seven or eight per cent. is 
not such inadequacy.— Bower v. Cooper, 2 Hare, 408. 


8. Contrract—INJUNCTION TO RESTRAIN THE MAKING oF.—The 
court will, where the necessity of the case requires it, interfere to 
prevent the defendant from affecting property in litigation by con- 
tracts, or conveyances or other acts. The Shrewsbury and Chester 
Railway Company v. The Shrewsbury and Birminghom Rail- 
way Company, 15 Jurist, 548; 4 Eng. Law and Equity R. 171. 


An agreement, dated the 12th of December, between the plaintiff 
and the defendant, who carried on the business of a puller of wool, 
stipulated that the defendant should sell to the plaintiff what he 
might pull, up to the 6th of January, “say not less than one 
hundred packs of wool.” Held, against the opinion of Mr. 
Justice Coleridge, that in the absence of an averment that the work 
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‘“‘say”’ had any particular meaning, the agreement imported that the 
defendant should pull and supply to the plaintiff 100 packs as a 
minimum during the period specified, and that the plaintiff should 
take any further quantity which should be pulled by the defendant 
during the period. Leeming v. Snaith, 20 Law Journ. R. (N. 8S.) 
Q. B. 164; 3 Eng. L. & E. Rep. 365; citing Gwillim v. Daniel, 
2 Crompton, Meeson & Roscoe’s R. 61. 


9. Conversion.—Real estate was conveyed to a trustee on trust 
to permit a mortgagor to receive the rents and profits, and upon pay- 
ment of principal and interest of the mortgage debt as therein men- 
tioned, to re-convey the estate to the mortgagor, his heirs and assigns; 
but if default should be made in such payment, then that the trustee 
should enter into possession of the premises, and, at his discretion, 
sell the same, and pay out the residue or surplus (after payment of 
the debt, interest and costs) to the mortgagor, his heirs, executors, 
administrators, or assigns. There was default in payment, but no 
sale of the estate took place until after the death of the mortgagor, 
who devised it to the plaintiffs for life, with remainder over in tail. 
Held, that there was no conversion, but that the surplus proceeds 
passed by the devise as real estate. Bourne v. Bourne, 2 Hare, 35. 


10. Covenant.—A covenant not to carry on any calling in a 
house, or suffer the same to be used to the annoyance of other 
houses, extends to keeping a girls’ school. 

The covenantee had allowed schools to be kept in other houses 
in the same neighborhood, and held under the same covenant. 

Held, nevertheless, that the court would interfere by injunction. 
Kemp v. Sober, 15 Jurist, 458; 4 Eng. Law & Equity R. 64. 


11. Guaranty.—The following guaranty, viz: ‘*I hereby guar- 
anty the payment of any purchases of bagging and rope which 
Thomas Barrett may have occasion to make between this and the 
first of December next,” extends the liability of the guarantor to 
purchases upon a reasonable credit, made anterior to the first of De- 
cember, although the time of payment was not to arrive until after 
that day. 

The vendor was not bound to give immediate notice to the guar- 
antor of the amount furnished, or the sum of money for which the 
guarantor was held responsible. It was sufficient to give this notice 
within a reasonable time after the transactions were closed, and the 
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question what was a reasonable time was a question of fact for the 
jury. 

If the principal debtor be insolvent at the time when the payment 
becomes due, even this notice is not necessary, unless some damage 
or loss can be shown to have accrued to the guarantor in consequence 
of his not receiving such a notice. And in no instance, in case of a 
guaranty, will the guarantor be exempt from liability for want of 
the notice, unless loss or damage is shown to have accrued as a con- 
sequence. 

But when a party intends to avail himself of the guaranty by 
making sales on the faith of it to the person to whom it is given, 
such party must give notice, within a reasonable time, to the guar- 
antor, of his acceptance and intention to act on it. 

Where the guarantor took defence upon the ground that he had 
before notice given up securities belonging to the receiver of the 
guaranty which would have made him whole, the time of his doing 
this should have been given to the jury as an essential ingredient for 
their judgment upon the question whether or not he had received 
reasonable notice of his liability. 

The admission of the guarantor, when called upon for payment, 
did not conclusively bind him as a matter of law, because it may 
not have been made, with a full knowledge of all the facts in the 
case. It was therefore properly left to the jury to decide whether so 
made or not. Louisville Manufacturing Company v. Welch, 10 
Howard, 461. 


12. Hussanp anp Wire.—When a wife dies, (although living 
separate from her husband,) her husband is bound to provide her 
with a funeral at a reasonable expense: and if he does not do so, 
any person who voluntarily employs an undertaker, and pays him 
for performing such a funeral, is entitled to recover the sum so ex- 
pended from the husband, in an action for money paid. Ambrose 
v. Kerrison, 20 Law Jour. Rep. (N. 8.) 4 Eng. Law and Equity 
Rep. 361. 


13. Insunction.—The court will not, on the application of a 
mortgagee out of possession, restrain the mortgagor from proceeding 
to fell timber growing upon the mortgaged estate, unless the security 
is insufficient. King v. Smith, 2 Hare, 239. 


14. Insurance—Perils of the Sea.—A ship loaded with hides 
and tobacco whilst on her voyage encounters bad weather and 
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shipped much sea water, whereby the hides were wetted and ren- 
dered putrid. Neither the tobacco nor the packages containing it 
were immediately in contact with nor directly damaged by sea 
water; but the tobacco was damaged and deteriorated in flavor by 
the fetid odor proceeding from the putrid hides. Held, that this 
was a loss by the peril of the sea. Montoya and others v. The 
London Assurance Company, 20 Law Jour. Rep. (N. 8.) 4 Eng. 
Law and Equity Rep. 500. 


15. Jupcments—Foreicn.—A foreign judgment is examinable, 
and is only prima facia evidence of debt here, so far as to show that 
the foreign court had not jurisdiction of the subject matter of the 
suit, or that the defendant was never served with process, or that the 
judgment was fraudulently obtained; but is conclusive upon the de- 
fendant so far as to prevent him from alleging that the premises 
upon which it was founded were never made, or were obtained by 
fraud of the plaintiff. 

Any pleas which might have been pleaded to the original action 
cannot be pleaded to the original action on judgment. The Bank 
of Australasia v. Nias, 20 Law Jour. R. (N. 8.) Q. B. 284; 4 
English Law & Equity R. 252. 


16. Jurtspictrion.—Where it appears that the whole case has 
been certified pro forma, in order to take the opinion of the Su- 
preme Court of the United States, without any actual division of 
opinion in the Circuit Court, the practice is irregular, and the case 
must be remanded to the Circuit Court to be proceeded in according 
tolaw. Webster v. Cooper, 10 Howard, 54. 

The principle is well settled, that where two or more tribunals 
have a concurrent jurisdiction over the same subject-matter and the 
parties, a suit commenced in any one of them may be pleaded in 
abatement to an action for the same cause in any other. Shelby v. 
Bacon, 10 Howard, 56. 


17. Mistaxe.—A mistake of the law or practice of the court is 
not, per se, a ground for allowing a party to go into evidence, on 
facts at the hearing of the cause, semble. Woodgate v. Field, 2 
Hare, 211. 

The court would not enquire into the fact whether a testator was 
mistaken or not, with reference to his daughter’s health or capacity, 
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assigned by his will as a reason for imposing a condition in restraint 
of marriage. Morley v. Reynoldson, 2 Hare, 570. 


18. Monzy Hap AND rEcEIVED—Waiver of trespass.—A. and 
B. (the defendants,) went together to the house of the plaintiff’s 
mother, and seized there a sum of money belonging to the plaintiff. 
There was some evidence of A. and B. having gone with the intent 
to get the money, but there was no evidence that B. went into the 
house. They subsequently paid the money into a bank to their 
joint account. Held, that the plaintiff might waive the trespass, 
and maintain an action for money had and received against the two 
defendants. Neat v. Harding ¢ Bonns, 20 Law J. Rep. (N. 8.) 
4 Eng. Law and Equity Rep. 494. 


19. Morrcace.—Any creditor may pay the mortgage debt and 
proceed against the property ; or he may subject it to the payment 
of his debt by other modes of proceeding. Downs v. Kissan, 10 
Howard, 102. 


20. Navigatron—Law or Sattinc.—The following are. the 
rules which ought to govern vessels when approaching each other: 

Of sailing vessels.—A vessel that has the wind free, or sailing 
before or with the wind, must get out of the way of the vessel that 
is close-hauled or sailing by or against it; and the vessel on the 
starboard tack has a right to keep her course, and the one on the 
larboard tack must give way, or be answerable for the consequences. 

So, when two vessels are approaching each other, both having the 
wind free, and consequently the power of readily controlling their 
movements, the vessel on the larboard tack must give way, and each 
pass to the right.. The same rule governs vessels sailing on the 
wind, and approaching each other, when it is doubtful which is to 
windward. 

But if the vessel on the larboard tack is so far to windward that, 
if both persist in their course, the other will strike her on the lee 
side, abaft the beam or near the stern, in that case the vessel on 
the starboard tack should give way, as she can do so with greater 
facility and less loss of time and distance than the other. 

When vessels are crossing each other in opposite directions and 
there is the least doubt of their going clear, the vessel on the star- 
board tack should persevere in her course, while that on the larboard 
tack should bear up or keep away before the wind. 

The rules have their exceptions in extreme cases, depending upon 
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the special circumstances of the case, and in respect to which no 
general rule can be laid down or applied. Either vessel may find 
herself in a position, at the time, when it would be impossible to 
conform to them, without certain peril to herself or a collision with 
the approaching vessel. Under such circumstances, the master must 
necessarily be thrown upon the resources of his own judgment and 
skill in extricating his own vessel, as well as the vessel approaching, 
from the impending peril. These cases can not be anticipated, and 
therefore can not be provided for by any fixed regulation. They can 
only be examined, and the management of the vessel approved or 
condemned as the case may arise. 

Of Steam Vessels Meeting Sailing Vessels.—Steam vessels are 
regarded in the light of vessels navigating with a fair wind, and are 
always under obligations to do whatever a sailing vessel going free 
or with a fair wind would be required to do under similar circum- 
stances. Their obligation extends still farther, because they possess 
a power to avoid the collision not belonging to sailing vessels, even 
with a free wind, the master having the steamer under his command, 
both by altering the helm and by stopping the engines. As a general 
rule, therefore, when meeting a sailing vessel, whether close-hauled 
or with the wind free, the latter has a right to keep her course, and 
it is the duty of the steamer to adopt such precautions as will avoid 
her. 

Of Steamers Meeeting each other.—lIt is the duty of each vessel 
to put the helm aport. 

Of Keeping Watch.—The pilot-house of a steamer is not the 
proper place at which to station a watch at night. A competent 
and vigilant look-out stationed at the forward part of the vessel, and 
in a position best adapted to descry vessels approaching at the earli- 
est moment, is indispensable to exempt the steamboat from blame, 
in case of accident in the night time, while navigating waters on 
which it is accustomed to meet other craft. 

The owner is responsible for damage resulting not only from want 
of care and attention on the part of the persons in charge of the 
vessel, but also from the want of proper knowledge and skill to 
enable them to manage her according to established nautical rules. 
St John v. Paine, 10 Howard, 557. 

Where a sailing vessel was descending the Hudson River, with 
but a trifling wind, and chiefly by the force of the current, and came 
into collision with a steamer ascending the river, the question in the 
case was, whether or not the accident happened, notwithstanding 
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every proper precautionary measure had been taken on the part of 
the steamboat to pass the sloop in safety, in consequence of an im- 
proper movement of that vessel by the mismanagement and unskil- 
fulness of the persons in charge of her. If the sailing vessel kept 
her course, it was the duty of the steamboat to avoid her. The 
evidence showing that the steamer did not take precautionary means 
to avoid the sloop while endeavoring to pass her, the responsibility 
of the collision must rest upon the steamer. 

The steamer was in fault for not slackening her speed, on meeting 
a fleet of sailing vessels in a narrow channel of the river, she then 
going at the rate of from eight to ten knots the hour. She was also 
in fault, in not having a proper look-out at the forward part of the 
vessel, there being no one but the man at the wheel on deck. New- 
ton v. Stebbins, 10 Howard, 586. 


21. Neauiicence.—Negligence, as applied to cases of construc- 
tive notice, supposes the disregard of a fact known to the purchaser, 
which indicated the existence of the fact, the knowledge of which 
the court imputes to him; and such negligence may, without a frau- 
dulent motive, be so gross as to justify the charge of constructive 
notice—semble. West v. Reid, 2 Hare, 249. 


22. Noticz.—A sale took place under a decree. The abstract 
stated that the person, at whose death the sale was to be made, 
proved the will of the testator, but it did not state the pleading in 
the cause, or whether that person was living or dead: Held, that 
this was not a sufficiently distinct intimation to the purchaser that 
the time of the sale had, without any sufficient ground, been antici- 
pated. Blacklow v. Laws, 2 Hare, 40. 

A purchaser may be presumed to have investigated every instru- 
ment, which directly or inferentially forms a link in the title to the 
property, but not instruments which are neither directly nor pre- 
sumptively connected with it, and may only by possibility affect it. 
Semble. West v. Reid, 2 Hare, 249. 

The purchaser of the estate of an insolvent debtor from his as- 
signees, at a sale by auction, will not be affected by constructive 
notice of circumstances of negligence on the part of the assignees, 
in conducting the sale: such circumstances being entirely collateral 
to any question of title. 

A sale of the estate of an insolvent debtor, made bona fide, at a 
public auction, is not, after conveyance to the purchaser, necessarily 
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voidable in equity only because the purchaser, after the sale, but 
before the conveyance, had notice of the cireumstances attending 
the conduct of the sale by the assignees, amounting to negligence on 
their part. Borell v. Daw, 2 Hare, 440. 


23. Nuisance—3Bricx-x1in.—A land owner having built a house, 
and laid cut the grounds, shrubberies, and gardens adjacent thereto, 
before 1829, and having let the same to a tenant, the house was 
continuously occupied as a dwelling-house from that time down to 
1851. Early in 1850 the owner of adjoining land began to manu- 
facture bricks of the clay or.earth of the same land, by burning in 
a clamp, which was erected within 144 feet of the dwelling house, 
and within 15 feet of the stable. A bill was filed by the land owner 
and his tenant, praying an injunction to restrain the neighboring land 
owner from proceeding with the manufacture of the bricks: 


Held, that the brick making was a private nuisance, and (as the 
parties on both sides requested the court not to send a case for the 
opinion of, or an action to be tried by a court of-law) an injunction 
must be granted to restrain the defendant from burning bricks on his 
ground, so as to occasion damage or annoyance to the plaintiffs or 
either of them, as owner or occupier of the house and grounds, until 
further order. Walter v. Selfe, 15 Jurist, 416; 4 English Law and 
Equity R. 15. 


24. Parenrs.—An assignment of a patent right, made and 
recorded in the Patent-office before the patent issued, which pur- 
ported to convey to the assignee all the inchoate right which the 
assignor then possessed, as well as the legal title which he was about 
to obtain, was sufficient to transfer the right to the assignee, although 
a patent afterwards was issued to the assignor. 

When an assignment is made, under the 14th section of the act of 
1836, of the exclusive right within a specified part of the country, 
the assignee may sue in his own name, provided the assignment be 
of the entire and unqualified monopoly. But any assignment short 
of this is a mere license, and will not carry with it a right to the 
assignee to sue inhis own name. Therefore, an agreement that the 
assignee may make and vend the article, within certain specified 
limits, upon paying to the assignor a cent per pound, reserving how- 
ever to the assignor the right to establish a manufactory of the article 
upon paying to the assignee a cent per pound, was only a license; 
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and a suit for an infringement of the patent right must be conducted 
in the name of the assignor. 

Where a person has made and used an article similar to the one 
which was afterwards patented, but had not made his discovery 
public, using it simply for his own private purpose, and without 
having tested it so as to discover its usefulness, and it had been 
finally forgotten or abandoned, such prior invention and use did not 
preclude a subsequent inventor from taking out a patent. Gayler v. 
Wilder, 10 Howard, 477. 

A claim for a patent for improvement in the mode of doing any 
thing by a known process is sufficient to entitle the claimant to a 
patent for his improvement, when applied either to the process as 
known at the time of the claim, or to the same process altered and 
improved by discoveries subsequently published, so long as it re- 
mains the same with regard to the improvements claimed and their 
application. Electric Telegraph Company v. Brett ¢ Little, 20 
Law J. Rep. (N. 8.) 4 English Law & Equity Rep. 347. 


25. Purapinc.—Warranty, Save spy Sampie.—lIn an action 
on the indebitatus counts, the defendant pleaded that the debt was 
due for certain hops, bargained and sold; that the plaintiff produced 
a sample at the bargain and sale, and promised to deliver the hops 
equal in quality and description to the sample, and that the hops 
were not equal in quality and descripiion, wherefore the defendant 
refused to accept them and broke his promise. On special demurrer 
the plea was held bad, as amounting to the general issue. 

Semble, that on a sale of specific goods, with a warranty that 
they correspond to a sample, the vendee can not refuse them on ac- 
count of their not corresponding, without an express condition to that 
effect ; but that he is left to bring his cross action, or to avail himself 
of the breach of warranty in reduction of damages in an action for 
the price. Commenting on Séreet v. Blay, 2 B. & Ad. 456, 20 
Law J. Rep. (N. S.) Vol. 4 English Law & Equity Reports, 338. 
Dawson v. Collis ¢ others. 


26. Raitway Company—Liasiuity or.— Damage done by the 
train, form of action, trespass or case. A railway train driven at 
the rate of 40 miles an hour, according to the general directions of 
the railway company, and the driver ran over and killed some sheep 
which had strayed on the line in consequence of the defective fences 


of the company. 
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Heid, that the train being under the direction and control of a 
rational agent the company were not liable in trespass for the injury; 
but that the proper form of action was by action on the case, either 
for permitting the fences to be out of repair, or for directing the 
servant to drive at such a rate as to interfere with the right of the 
sheep to be on the line of railway. Sharrod v. The London ¢ 
North-western Railway Company. 20 Law J. Rep. (N. 8.) 4 
English Law & Equity Rep. 401. 

27. Rerrospeotive Laws.—The States have a right to direct a 
re-hearing of cases decided in their own courts. The only limit 
upon their power to pass retrospective laws is, that the Constitution 
of the United States forbids their passing ex post facto laws, which 
are retrospective penal laws. Baltimore ¢ Susquehanna, Rail- 
road Company v. Nesbit, 10 Howard, 395. 


28. Sate.—Where goods are sold under a contract of “sale or 
return,’ they pass to the purchaser subject to an option in him to 
return them within a reasonable time, and if he fails to exercise that 
option within a reasonable time, the price of the goods may be 
recovered, as upon an absolute sale, in an action for goods sold and 
delivered. Moss v. Sweet, 20 Law Journal Rep. (N. S.) Q. B. 
167; 3 English L. & E. R., 311; Bailey v. Goldsmith, Peake, N. 
P. 56; Beverley v. The Lincoln Gas Light and Coke Company, 
8 Adolphus & Ellis, 829. 


29. Stanper.—Privileged communications comprehend all state- 
ments made bona fide in performance of a duty, or with a fair and 
reasonable purpose of protecting the interest of the person making 
them.. A communication being shown to be privileged, it lies in 
the plaintiff to prove malice in fact; in order to entitle him to have 
the question of malice left to the jury, he need not show circum- 
stances necessarily leading to the conclusion that malice existed, or 
such as are inconsistent with its non-existence, but they must be 
such as raise a probability of malice, and be more consistent with 
its existence than with its non-existence. | 

The plaintiff had been a servant to the defendant, and dismissed 
by him on a charge of theft. He afterwards came to the defend- 
ant’s house to be paid his wages, and had some communication with 
the defendant’s servants, on which occasion the defendant said to his 
servants, “I discharged that man for robbing me; do not speak any 
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more to him, in public or private, or I shall think you as bad as 
him.” Held a privileged communication, and that there was no 
evidence of malice to go to the jury. Somerville v. Hawkins, 15 
Jurist, 450; 3 Eng. L. & E. Rep. 503. 


30. Tenant ror Lire.—A tenant for life can not lay out 
moneys in building or improvements on the estate, and charge them 
on the inheritance, and, therefore, the Court will not direct an 
inquiry what sums were expended by the tenant for life, in substan- 
tial improvements, beneficial to the inheritance. Caldicott v. 
Brown, 2 Hare, 144. 


31. Venpor anp Purcuaser.—Where an estate was directed by 
the testator to be sold after the death of a certain person, and the 
sale was made during the life of that person, under a decree. Some 
of the persons interested in the proceeds being infants or not sui 
juris, the court would not compel the purchaser to accept the title. 
Blacklow v. Laws, 2 Hare, 40. 


32. Verpvicr—Derect or Jurors.—Just before the verdict was 
delivered in a special jury case, it was discovered that one of the 
special jurors impanelled had been summoned in another cause, and 
had by mistake answered to a wrong name: The defendant then 
objected to the verdict being received, and thereupon the learned 
judge offered to discharge the jury and try the cause over again. 
This, however, was not assented to, and the plaintiff claiming to 
have the verdict taken, the jury ultimately returned their verdict in 
favor of the plaintiff: 

Held a mistrial; and that as the defect had been discovered and 
objected to before the verdict was given, the court was bound to 
award a venire de novo. Doe d. Lord Ashburnham v. Michael, 
20 Law J. Rep. (N. 8S.) Q. B. 273; 4 English Law & Equity R. 
244. 


33. Waste—OrnamentaL Trees.—In cases of equitable waste 
in respect of ornamental timber, a court of equity confines its pro- 
tection to timber proved to have been planted or left standing for 
ornament; and if the settler of the property has defined a standard 
of beauty or ornament, the court will interfere to prevent its being 
impaired. Therefore, where property was settled by deed to the 
use of trustees ard successive tenants for life, with power to cut 
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timber thereby expressed to be there standing and not being orna- 
mental to the mansion house or the pleasure grounds attached 
thereto, or any of the views or prospects of the same, of which 
timber it was thereby declared enough should always remain to pre- 
serve the beauty of the place unimpaired, the court, on the motion 
of the tenants for life in remainder, granted an injunction to restrain 
the tenant for life in possession from cutting certain timber which 
the evidence showed could not be done without impairing the beauty 
of the place as it stood at the date of settlement; but ordered the 
plaintiffs to give security to the tenant for life in possession for any 
loss or damage which he might sustain by reason of his being 
restrained from completing his contracts for the sale of such timber: 
and offered the latter a reference to the master to inquire what 
timber could be cut without impairing the beauty of the place as 
aforesaid. Marker v. Marker, 20 Law J. Rep. (N. 8S.) Chan. 
246. 4 English Law & Equity R. 95. 


Warer—Rients to Fiowrne.—Flowing’ water, air and light 
are bestowed by Providence for the common benefit of men; and 
so long as the reasonable use by one man of this common property 
does not do actual and perceptible damage to the right of another to 
the similar use of it, no action will lie. 

A riparian proprietor has a right to irrigate his land by water from 
the stream, provided he does not thereby interfere with the rights of 
the other riparian proprietors; and whether the use made by him of 
the stream for this purpose be reasonable and permitted or not, de- 
pends on the circumstances of each case. 

When an action on the case, founded on such irrigation, was 
brought against a riparian proprietor by another having a mill lower 
down on the stream, it appearing that the irrigation did not take 
place continuously, but only at intermittent periods, when the river 
was full, and that no damage was done thereby to the working of 
the mill, and that the diminution of the water was not perceptible 
to the eye: 

Held, that this was a reasonable use of the water by the defend- 
ant, for which no action could be maintained. Embrey ¢ Another 
v. Owen, 20 Law Jour. Rep. (N. 8.) Exch. 4 English Law & 
Equity Rep. 466. 
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West v. Jacxson & ANOTHER. 


[FROM 20 LAW JOURNAL REP. (N.8.) Q. B. 240; 4 ENG. LAW & EQUITY R, 208.) 


Declaration stated that heretofore, to wit, etc., in consideration that the plaintiff then, 
through placing confidence in the defendants that tbey were then acting fairly by 
the plaintiff in then recommending the plaintiff to purchase of the defendants on 
their recommendation 211 pockets of hops at 63s. the cwt., the defendants promised 
the plaintiff that they were not then abusing the said confidence of the plaintiff, in 
recommending the purchase at the said price; that the plaintiff, relying on the said 
promise, did then, to wit on the day and year aforesaid, through placing confidence 
in the defendants that they were at the time of the said promise acting fairly by the 
plaintiff in then recommending him to purchase at the said price, purchase of the 
defendants on their recommendation at the said price. The declaration then alleged 
that the defendants broke their said promise in this, that at the time of making it, 
they were abusing the plaintiff’s confidence in this, that at the time of making it, 
their said recommendation the hops were worth only 50s. the cwt., as the defendants 
then well knew, by means whereof the plaintiff had sustained damage, etc. : 

Held, on motion in arrest of judgment, that the declaration disclosed a good consid- 
erstion for the defendants’ express promise. 


Assumpsit. The third count of the declaration alleged, that 
heretofore, to wit, on the 6th day of May, 1849, in consideration 
that the plaintiff then, through placing confidence in the defendants 
that they were then acting fairly by the plaintiff in then recommend- 
ing the plaintiff to purchase of the defendants, on their said recom- 
mendation, divers, to wit, two hundred and eleven pockets of hops 
at the price of 63s. the ewt., the defendants promised the plaintiff 
that they were not then abusing the said confidence of the plaintiff, 
in recommending him to purchase the said hops at the said price; 
and the plaintiff avers that he, relying on the said promise of the 
defendants, did then, to wit, on the day and year aforesaid, though 
placing confidence in the defendants, that they were at the time of 
the making the said promise acting fairly by the plaintiff, in then 
recommending him to purchase the said hops at the said price, pur- 
chase of the defendants on their said recommendation the said hops 
at the said price, whereof the defendants had notice. Yet the 
defendants broke their said promise in this, that at the time of the 
making of the said promise they were abusing the said confidence 
of the plaintiff in this, to wit, that they then, for the sake of making 
an unfair profit out of the plaintiff, so recommended the plaintiff to 
buy the said hops at the said price, although the said hops at the 
time of the making the said promise were not worth that price, but 
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a much less price only, to wit, 50s. a cwt., as they, the defendants, 
at the time of the making the said promise, well knew, by means 
whereof the plaintiff has sustained damage in this, that the plaintiff 
has paid'100/. parcel of the said price, and has rendered himself 
liable to pay the residue of the said price by accepting a bill of 
exchange, drawn by the defendants upon and directed to the plaintiff, 
for a large sum, to wit, the sum of I01/. 0s. 6d., payable to the 
defendants or order, and which was so drawn and accepted as afore- 
said, for and on account of the said price of 63s. the cwt. 

To this count the defendants pleaded non assumpsit; and six other 
pleas, traversing several of the above allegations. 

On the trial, before Pollock, C. B., at the Norfolk Spring assizes, 
1850, a verdict was found in favor of the plaintiff, damages 79/. 5s.; 
and in the following Easter term a rule nisi was obtained to arrest 
the judgment, on the ground that the third count disclosed no suffi- 
cient consideration for the defendants’ promise. 


Crompton showed cause. There is no ground for the objection 
taken in arrest of judgment. All that is alleged formed one bargain, 
and if the words ‘‘then purchased” in the declaration mean, as they 
clearly do, a purchase concurrent with the defendants’ promise, 
which must be taken to have been an express promise, a good con- 
sideration for such promise appears. This case does not fall within 
the principle of the decision in Roscorla v. Thomas, 3 Q. B. Rep. 
234; s. c. 11 Law J. Rep. (N. S.) Q. B. 214. In Thornton v. 
Jenyns, 1 Man. & G. 166; s. c. 9 Law J. Rep. (N. S.) C. P. 
265, where the declaration alleged that in consideration that the 
plaintiff had promised to the defendant, the defendant then promised 
the plaintiff, it was held that the promises might be considered as 
simultaneous, and therefore that there appeared to be a sufficient 
consideration. The words ‘through placing confidence” go to 
show still more clearly that the purchase and promise were contem- 
poraneous. ‘The count, therefore, is good. He referred also to 
Williamson v. Allison, 2 East, 446. 


Worledge, (O’ Malley with him,) contra. First, as to the con- 
sideration, the first thing alleged is, that confidence was placed in 
the defendants’ recommendation. 

[Lord Campbell, C J. It appears to have been all one transac- 
tion. } 

But that statement shows the sale was complete before the prom- 
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ise, therefore the consideration was a past one, and subsequent aver- 
ments can not help. The case of Roscorla v. Thomas shows that 
a past purchase is not a good consideration for a subsequent promise. 
Then as to the promise: all that is alleged amounts to no more than 
puffing. It is a mere matter of bargain, and both parties had equal 
means of judging as to price. 

[Lord Campbell, C. J. The doctrine of caveat emptor would 
apply rather to the evidence than to the allegations upon the record. 

Patteson, J. We must suppose now that the plaintiff bought the 
hops in consequence of, and relying upon, the defendants’ recom- 
mendation. ] 

It was a warranty of price, if any thing, and ought to have been 
so declared upon. 


Lorp Campseut, C. J. I think the count is good. The con- 
sideration can not be said to be a past one. ill that is alleged may 
reasonably be supposed to have been at one time and one trans- 
action, although not uno flatu; the defendants recommending the 
hops, and the plaintiff, upon such recommendation and the assurance 
that there was no danger of his confidence being abused, buying 
them. Then, it is alleged that the plaintiff’s confidence was abused; 
and that allegation, as we must now take it, having been proved, 
there appears to be a good consideration. 


Pattrzeson, J. This is not an implied, but an express promise, 
and the making of such a promise upon such a consideration as that 
stated is quite possible, if the whole matter were contemporaneous, 
which no doubt it was, and we must now take it that all that is 
alleged was proved. 


Co.eripee and Wieurman, JJ., concurred. 
Rule discharged. 





LOVE LETTERS. 


De.icatEe matters sometimes come up in courts of law to spoil 
the romance of a love affair. In Gordliff v. Fuller, 14 Meeson 
& Welsby, 4, the defendant, who was sued for a breach of promise 
of marriage, was so ungallant as to say that if the lady would produce 
the letters written to him, which he had given up, they would show 
a release. And the court continued the case till the lady should do so. 
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SUPREME COURT OF OHIO. 
APRIL TERM, 1851.—HAMILTON COUNTY. 
[BEFORE HITCHCOCK, C. J.J AND SPALING, J.] 


Jounson & AnotuHer v. Rocers & SHERLOCK. 


Held, that the claim of mortgagees on a steamboat, though prior in date, is subject to 
claims against the boat under the statute making the boat liable for debts con- 
tracted by the agents of the boat, and that the statuteury debts must be first paid. 

Bill in chancery. The faets are substantially stated in the opinion of the court. 


Spaupine, J.—The facts set forth in the bill and admitted in the 
answer are as follows: In 1847 McFall & Smith became the pur- 
chasers of the steamboat Ben Franklin No. 7, from the defendants, 
Rogers & Sherlock, for $10.000: of the purchase money they paid 
in hand $5000, and to secure the residue executed three promissory 
notes for $1667 each, payable in three, six and nine months, and 
signed by McFall & Smith, with the present complainants. At the 
same time McFall & Smith executed a mortgage of the steamboat 
to the vendors, Rogers & Sherlock, as additional security for the 
payment of the notes. A bill of sale was made for the boat, and 
she passed into the possession of the purchasers, McFall & Smith, 
who ran the boat on the Ohio and Mississippi rivers. At the time 
of the sale she was stated to have been wholly free of any incum- 
brance in the shape of liens; but some time after, debts were con- 
tracted for the use of the boat which became liens on her under the 
law of Ohio; and in 1848, by virtue of a warrant issued from the 
Superior Court, the boat was seized, debts came in.against her to 
the amount of $5000, and she was subsequently sold, under the 
proceedings in that court, for $3800, and all the avails of the sale 
distributed among the creditors who held liens under the watercraft 
law. During that time Rogers & Sherlock had omitted to file their 
mortgage in the office of the Recorder of Hamilton county, not 
supposing it to be necessary. They did not interpose any claim 
under the mortgage for a share of the avails of the boat when sold. 
The present complainants urged to the court that they should be 
absolved from any liability on these notes, for the reason that the 
defendants by their negligence had lost to them the security of the 
mortgage, of which they should have had the benefit as the sureties 
on the notes. And the question brought to our consideration is this, 
whether, when a steamboat or canal boat is sold, and a mortgage 
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taken to secure a portion of the purchase money, the subsequent 

expenses of the boat when running will attach a lien to the boat 

when seised for the same, which will override the mortgage thus 

executed? Because if they will, the claim of the present complain- 

ant falls to the ground, for Rogers & Sherlock had no protection 

against those expenses of the boat in their mortgage, even if it had 

been duly filed in the Recorder’s office. We take it, that this ques- 

tion has been settled by the Supreme Court of this State substan- 

tially in two or three cases, and directly in the case of Prevost et al 

v. Wilson et al., in the 17th volume of Ohio Reports. But if the 

question was before us de novo we should have no hesitation in 

saying that the mortgage on the boat would be no screen against the 

expenses of the boat when running. It was the object of the Legis- 

lature to enable a mechanic who labored on the boat, or any party 
supplying her with necessaries, to retain a lien on her superior to 

that even of any owner or any mortgagee. We cannot see why a 

mortgagee of a boat who suffers her to run should have any right to 
be protected, superior to those of the bona fide holder without a 
mortgage. If we were to say, where a boat is to be sold anda 

mortgage taken, that that mortgage should operate as a screen to 
protect her from her own expenses when running, we should defeat, 

to ane half of its extent, the operation of this statute. An individual 

who sells a boat, or who for a debt due him takes a chattel mort- 
gage on a boat, may protect his mortgage if he will keep his boat 

in his possession: but the moment he suffers her to run on the river 

he gives a license to those in charge to contract debts on the faith of 
the boat, which shall attach a lien superior to his mortgage. If we 

entertained any doubt on the subject we should have reserved the. 
case for the Court in Banc, but the exact principle here contended 

for has already been decided in the case reported in the 17th volume 

of the Ohio Reports. The bill must be dismissed with costs. * 


Messrs. King g Anderson for complainants, 


Messrs. Coffin g& Mitchell for defendants. 


* After the filing of the bill in this case, and before the hearing, application was 
made to Judge Catpwett, at Chambers, for an injunction, restraining Rogers & 
Sherlock in the collection of the notes. The motion was fully argued before him 
and the injunction refused, Judge Caldwell holding that the Court in Banc had set- 
tled the question, as now held by Judge Spalding. 

A bill had been previously filed in the Commercial Court of Cincinnati, and like 
pein | bai for injunction, which was refused for the same reasons. 
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90 Conjoint Wills. 


CONJOINT WILLS. 


In Bradford’s Surrogate Reports, a valuable work just published, 
the curious subject of conjoint wills is elaborately discussed. The 
will propounded for probate was a holograph, bearing date August 
20,1850. The last clause of it purported to be a testamentary dis- 
position by the decedent’s wife of some property belonging to her in 
her own right—in the language of the will, ‘testified by her signa- 
ture hereto.”? The will was executed under seal both by the dece- 
dent and by his wife, in the presence of three witnesses. 

The effect of such an instrument, whether valid as an irrevocable 
will of the surviving party, not arising upon its being offered for 
probate as the will of the decedent party only, was properly left 
undecided, but numerous cases were cited to sustain such a position. 
The objection made, in this particular case,—Day, Ex Parte,—was 
that another person being joined in the execution of the will with 
the testator, the instrument was not the testator’s will. The Surro- 
gate overruled the objection, and admitted the will to probate. 

An agreement to make mutual wills appears to be valid, and, after 
the death of either of the parties, irrevocable. Lord Walpole v. 
Lord Oxford, 3 Vesey, 402; Hinckley v. Simmons, 4 Vesey, 160; 
Izard v. Middleton, 1 Dessaus. C. R., 116; Rivers v. Rivers, 1 
Dessaus. C. R., 190; Grilmere v. Battison, 1Verm. 48; Dufour 
v. Perraro, 2 Hargrave’s Jurid. Arg., 304. 





A NARROW ESCAPE. 


_A man named Berdue, who was recently in the hands of a vigi- 
lant committee in California, and came near being hung, owing to 
an unfortunate resemblance to Stewart, the convict, has been dis- 
charged from custody. This man had several narrow escapes. First 
he escaped hanging by the mob at San Francisco, was subsequently 
sentenced to death by a legally constituted court, and again was 
sentenced to fourteen years’ imprisonmsnt. It seems that he was 
guiltless of every charge brought against him, and owed all his 
trouble to the close resemblance in personal appearance to the con- 
vict above named. Several witnesses swore most positively to the 
identity of Berdue, but subsequently, upon being confronted with 
Stewart, the real culprit, acknowledged their error. 
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We take the following singular coincidence from the New 
Orleans Picayune:—A man named George English alias McClain, 
was recently arrested in the First Municipality on the charge of 
being a dangerous and suspicious man. On searching the pockets 
of the prisoner a scrap of newspaper was found in his vest pocket. 
On the paper was printed a good description of the accused, the 
manner of his arrest on a former occasion, the charge made against 
him, his names and his punishment. It was rather a curious me- 
mento for a man to carry in his pocket for months, both charges 
being similar. 

Imagine a fellow, in despair of attaining “the steep, where 
Fame’s proud temple shines afar,” carefully preserving, as the 
record of a smaller measure of glory, the newspaper announcement 
of his conviction in a police court! 
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MISCELLANEOUS. 


HON. WILLIAM CREIGHTON. 


[FROM THE NATIONAL INTELLIGENCER, OCTOBER 14.] 


It was not without real pain that we learnt from the subjoined annunciation, of the 
death of the Hon. Wittram CreieHton, of Chillicothe, Ohio, one of the oldest subseri- 
bers to this paper, and one of our oldest and steadiest personal and political friends, 
Our acquaintance with him began as early as in the winter of 1813, when he first 
became a Representative, and was renewed at a later date, in 1815, when he afterwards 
came to Congress. He was one of the most excellent of men, and the most conserva- 
tive and consistent of patriots, and we sincerely lament his death. 


Witi1aM Creieuton died in Chillicothe on Wednesday night last. The Gazette says: 
“He was born in Berkeley county, Virginia, on the 29th of October, 1778, and was 
consequently at his death nearly seventy-three years of age. He graduated with dis- 
tinguished honor at Dickinson College (Carlisle, Pa.) at a very early age. He studied 
law and was licensed to practice in his native State before attaining majority. In the 
year 1796 (the season Chilicothe was laid out) he passed through this place on his 
way to Kentucky, looking out for a spot to settle. Two years after he pitched his 
tent in Chillicothe, and here has resided, in the practice of his profession, or in filling 
several important posts of public trust, ever since. He began the practice of the law 
at an earlier period than any other living member of the bar in the State, excepting 
only the venerable Jacob Burnet, of Cincinnati ; and, as the Judge long since retired 
from active life, Mr. C. was, of course, the oldest member in actual practice in Ohio. 

Mr. C.’s first public service was as Secretary of State of the then infant State of 
Ohio. He was afterwards elected a member of Congress, and served in the National 
Legislature during the time of the late war with Great Britain. No man in that body 

















92 Miscellaneous. 


was more favorably known for his patriotism, or distinguished for active usefulness. 
After an interval of ten years, he was again chosen to Congress, where he continued 
two further terms. Since the expiration of these he has resided at home, practicing 
his profession, and, though repeatedly solicited, he could not be induced to accept 
office. 
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NEW BOOKS RECEIVED. 


The following new works were received too late for notice this month: 


Reports or CASES ARGUED AND DETERMINED IN THE SurroGATE’s Court oF THE COUNTY OF 
New Yorsx. By Artexanper W. Braprorp, Surrogate. New York: John S. Voor- 
hies, Law Bookseller and Publisher, 20 Nassau street. 1851. 


For sale in Cincinnati by Messrs H. W. Derby & Co., 145 Main street. 








SvuapEn on Venpors—a new edition, with American notes by J . C. Perkins. 
The profession are well acquainted with this work—one of the uery best ever writ- 
ten. For sale by Messrs. H. W. Derby & Co. 






Unrrep Srares’ Statutes at Lares, Vol. 9, from December 1, 1845. to March 3, 1851. 
Edited by George Minot, Esq., Counsellor at Law. Boston: Charles C. Little and 
James Brown. 1851. 


A beautiful royal octavo volume of 1065 pages. 
Spgerecu or Hon. Wriuam H. Sewarp in the Detroit Railroad Case. Auburn: 1851. 





























PARSON’S EQUITY CASES, VOL. I. 





Setect cases in Equity, 4 ‘so and determined in the Court of Common Pleas of the 
first judicial district of Pennsylvania, from 1841 to 1850, ap by A. V. Parsons, 


one of the judges of the court. Philadelphia: J. & T. W. Johnson, 1851. 


The first point of attraction exhibited by this book is a very prominent and a v-ry 
great merit, for which credit is due to the enterprising and widely celebrated publish- 
ers. The paper is fine and white, the print neat and distinct, and the countenance 
and expression of the whole book so attractive, that no lawyer at all inclined to be 
bookish cam resist the temptation to look into the contents; and from the perusal of 
these no one can fail to rise with a considerable addition to his stock of knowledge, 
and with a high estimate of the professional abilities of the bench and bar of the 
court, and of the value of these reports. 

The court is composed of five judges, Hon. Edward King, President, and Jones, 
Campbell, Parsons (the reporter), and Kelley, all of whom would appear to be law- 
yers. and—such of them, at least, whose opinions appear in the reports—lawyers of 
the very highest order. It would seem to be the business conrt of the populous and 
commercial city of Philadelphia; and, though inferior in point of dignity to the 
Supreme Court, these reports evince that the people of Pennsylvania have had the 
good sense to offer inducements to secure a grade of judicial talent at least equal to 
that evinced in the reports of their court of the last resort. We observe among the 
lawyers the distinguished names of Sergeant, Dallas, Meredith, Hare, Hubbell, Ger- 
hard, and others equally eminent, and whose names furnish an additional guarantee 
of the value of the book. The reporter appears to have judiciously compressed the 
arguments of counsel within limits which barely do not conceal them; and this we 
consider it a very valuable feature, as it frequently happens, as every lawyer of experi- 
ence will testify, that the arguments of counsel, containing as they frequently do a 
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critical view of the various points of the case, incidental as well as direct, are valuable 
not only as illustrating the bearing and effect of the opinion of the court, but of other 
questions which the opinion itself does not exactly meet. 

We learn, further, from the preface, that previously to 1836 there had existed, in 
Pennsylvania, no separate system of Equity, the practice having always prevailed of 
administering law and Equity through the intervention of a jury. By an act passed 
in that year, and by subsequent acts, a general jurisdiction in Equity was conferred on 
this court concurrently with the Supreme Court. But it was not until 1845 that any 
provision was made for an appeal into the latter: and the former, for this reason, 
were very naturally induced, at the beginning, to attempt the introduction and estab- 
lishment, as far as possible, of a correct course of equity administration, as well on 
principle as in practice, and, in the most important cases, to reduce their opinions to 
writing: and their opinions, together with very brief but very intelligible abstracts of 
the arguments of counsel, published by request of the gentlemen of the bar, form the 
subject of the volume under notice. 


These opinions seem to have been prepared with great care; the topics embraced by 
them are, for the most part, of a general nature, and they are varied, and some of them 
novel and curious: the reasoning of the court is always luminous and, generally, very 
satisfactory, joining great clearness and perspicuity, as well as research, and the con- 
clusions of the court are supported and established by a reference to authorities, uni- 
formly discriminating, which completely exhaust the question. These expressions of 
commendation, which are certainly very strong, could be abundantly justified if we 
had room for quotation. But we must be content with barely referring to a case or 
two. 

One of these is that of Holden’s adm’r v. M’ Makin, reported on page 270, in which 
the law is collected on the very important and vexed question whether the trade mark 
or good will of a firm is property for which the surviving, is bound to account to the 
representatives of the deceased partner. It is remarkable that a principle of such 
extensive operation should have been left until this day in any doubt. In this case, 
which certainly presented some circumstances strongly calling for its recognition, it 
is asserted in its broadest scope, and, whatever may be thought as to the correctness 
of the conclusion in the abstract (for it seems to have operated justly there), it is cer- 
tain that there is no where to be found so able a statement of the arguments pro and 
con, and so full a reference to the decisions as here. 


Another exceedingly interesting and instructive case is that of the Bank of Kentucky 
v. The Schuylkill Bank, p. 180. The amount of property involved in this litigation 
was very large, exceeding a million of dollars: and certain extrinsic circumstances 
seem to have existed strongly calculated, even unconsciously to the court, to modify 
the result. It is very creditable to the members of the court, that their decision, 
which appears to have been affirmed by the Supreme Court, on appeal taken under a 
recent law, was the result of a most scrupulous and rigid application of legal prin- 
ciples. Certainly, purity and independence are not merits in a court of justice : but the 
line which separates a common and sometimes excusable weakness, from a concealed 
corruption, is frequently so imperceptible, that whilst we cannot openly accuse, we 
cannot help lamenting that our experience should not more uniformly realize the per- 
fections which our theory imputes to our system. The actual characteristics of the 
working of this system in our own State, which are palpable in proportion as it is 
cheapened to our public exchequer, are sufficiently obvious. For whilst our Supreme 
judges have been uniformly honest men, there has been a constant propensity to attain 
the abstract equity of the case, according to the particular notions of the judge, the 
law being resorted to, not, in fact, as the unbending rule of decision, but to fortify 
certain conclusions. One judge is currently reported to have frequently declared, If 
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you will convince me which way the justice of the case is, I will prove to you how the 
law is. And judging from his reported opinions in many cases, no one will question 
the fidelity with which he has adhered to this maxim. But what is this but judicial 
legislation? It is in fact worse than that: it is one sort of the judicial weakness above 
mentioned, the frequent exhibitions of which have tended so much to unsettle the 
rules of property, and to bring our judiciary into contempt. It is greatly to be hoped 
that under the new organization about to take place, we shall experience an improve- 
ment in this particular. The theory which separates the judiciary from the other 
powers of government, and imposes on the courts the obligation to ascertain and apply 
rigidly, the law as they find it, is suited to the genius of the people, and has been 
formally re-enacted by them. And, if those who shall be honored with their confi- 
dence, shail prove to be men of liberal and enlightened views, we do not doubt that we 
are about to realize a greatly improved order of things. 

But to return from this digression: the case under consideration is one, in other 
respects, entitled to special notice. Besides presenting various important questions 
of chancery jurisdiction and practice, it is exceedingly instructive upon various points 
in the law of agency, as involved in the transactions of banks and other private 
moneyed corporations, and in the law relating to the powers and liabilities of such 
corporations. We know not where we could resort for a more clear and satisfactory 
exposition of the law on these heads, or for a more full and judicious collection of the 
authorities. 

Other cases might be referred to illustrative of the character and establishing the 
claims of this volume as one of “ selected cases.” But enough has been said to secure 
from the reader a perusal of the book itself, and we are sure he will concur with us 
that itis entitled to be ranked with our very best American Equity Reports. A 
second volume by the same accomplished reporter, we learn, is now in press, and to 
be published shortly. 


HAMMOND’S OHIO REPORTS, VOL. VI. 


Cases decided in the Supreme Court of Ohio, upon the Circuit, and at a Special Ses- 
sion in Columbus, December, 1833-34. Reported in conformity with the act of 
assembly. By Caartes Hammonp. Volume VI. With notes and references to 
subsequent Ohio decisions and statutes, occasional citations from other authorities, 
tables of cases cited, ete. By M. E. Curwen, of the Cincinnati Bar; one of the 
Professors of Law in the Cincinnati College. Springfield: Published by Geo. D. 
Emerson for J. F. Desilver, 1851. 


This republication has been several times noticed in this Journal. This volume is 
printed in the same handsome style with its predecessors; but the notes are not so 
voluminous, being confined principally to the citation of more modern cases analogous 
to those cited in the text. The seventh and last volume is in the hands of the print- 
ers, and will probably be ready about the first of December. 


ENGLISH LAW AND EQUITY REPORTS, VOL. IV. 


We again commend this publication to every practicing lawyer, as the cheapest 
and best collection of the English decisions. 


HOWARD’S REPORTS, VOL. X. 


This volume embraces the decisions of December term, 1850. An abstract of the 
principal ones will be found in the preceding pages of this number. 
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HARE’S CHANCERY REPORTS, VOL. II. 


Reports of Cases argued and determined in the High Court of Chancery, before the 
Right Hon. Sir James Wigram, Knt. Viee Chancellor. With notes and references 
to both English and American decisions. By E. Fitch Smith, Counsellor at Law. 
Vol. XXIV. Containing Hare’s Chancery Reports, vol. 2, 1842, 1843—6 & 7 Victo- 
ria. New York: Banks, Gould & Co., Law Booksellers. Albany: Gould, Banks & 
Gould, 475 Broadway, 1851. Pp. 687. 


This volume is the 24th of the republication of the English Chancery Reports. In 
noticing Younge & Collyer’s Reports, which form a part of this series, in a preceding 
volume (VIII, 192), it was explained how the 2d of Hare came to be delayed so long 
after the republication of 4th Hare. The publication was suspended, for want, we 
believe, of efficient support, at the 18th volume of the series, and when it was 
resumed by Messrs. Banks, Gould & Co., the later volumes were first printed, and the 
intermediate ones, from the 18th to the 30th, were postponed for a more convenient 
season. This is one of those intermediates. 

Our selections in this number of the Journal from this volume, embrace the princi- 
pal decisions in the work. Beside these, we can refer to Fisher v. Tayler, 218, on the 
implied authority of a partner to bind his co-partners for the re-payment of money 
borrowed for partnership purposes; to West v. Reid, 249, Fuller v. Bennett, 394, and 
Boreli v. Dann, 440, on constructive notice; to Whitaker v. Wright, 311, on the right 
to restrain a creditor from enforcing his legal rights against the estate of his deceased 
debtor; and to Colburn v. Simms, 530, on the right of literary property, as containing 
valuable discussions on those several topics. Many of the cases reported in Hare are 
upon points of practice, which to the American lawyer, fooking for principles, are 
not very attractive; but they have the merit of being very briefly reported. Many of 
the cases are, however, valuable, and the cheapness of these volumes, $3, will no doubt 
secure for them that encouragement to the publishers which the decisions of so emi- 
nent a lawyer as Vice Chancellor Wigram deserve. The work is for sale by H. W. 
Derby & Co., law booksellers, No. 145 Main street. 


LAW SCHOOL OF THE CINCINNATI COLLEGE. 


The Eighteenth Annual Course of Lectures before the Law School of the Cincin- 
nati College, commenced on Tuesday, the 23d of September, 1851, and will continue 
to the 1st day of June, 1851. The term will be divided into two sessions. The first 
session will embrace a period of three months, from the 23d of September to the 23d 
of December, 1851. At the close of this session, there will be a vacation of two 
weeks. The second session will commence on Tuesday, the 6th day of January, 
1852, and continue to the first day of June. The instructors in this School are: 


Cuantes P. Jamns, late Judge of the Superior Court of Cincinnati, 
M. E. Curwen, of the Cincinnati Bar :— Professors ; 
Joun B. Sratzxo, of the Cincinnati Bar, Lecturer on the Civil Law. 


The course of instruction is designed to prepare students for the practice of the law 
so that gentlemen, immediately upon their graduation, can be admitted to the bar and 
enter upon the practical duties of their profession, with a sufficient acquaintance 
with all the details of business to conduct a suit from its commencement to its 
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final decision in the Supreme Court of the United States. With this view, a moot 
court will be holden by one of the professors once in each week, or oftener, at which 
students will be required to prepare pleadings, furnish briefs, and make oral argu- 
ments. Beside this, there will be at least nine exercises a week, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. ; 

No examination, and no particular course of previous study is required for admis- 
sion. As inquiries are frequently made of the faculty upon that point, it may be 
proper to say, that it is recommended to gentlemen who purpose attending the lec- 
tures, to do so at the commencement of their legal studies. Students frequently waste 
much valuable time for want of a proper direction as to what should be read, and 
are embarrassed at the outset, with many difficulties which could be explained by 
the lecturer in a moment. The association with gentlemen pursuing the same stu- 
dies, the attention excited by daily examinations, the commentaries on the text by the 
professor, and the familiarity with the practical details acquired in the moot court, 
are believed to be advartages greatly outweighing those of a previous private course 
of reading. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended:—Walker’s Introduction to American 
Law, (second edition;) Kent’s Commentaries, (sixth edition;) Blackstone’s Commen- 
taries, of which Wendell’s edition is recommended ; Greenleaf on Evidence, vol. 1: 
Smith’s Mercantile Law, Holcombe and Gholson’s edition of which is recommended, 
and Gould on Pleading, (3d edition.) e 

Students can have access, for the purpose of reference, to several thousand volumes 
of law books, sufficient for all practical purposes, free of charge. 


At the close of the second session the students will be examined by a Committee 
of the Bar of Cincignati, consisting of at least five gentlemen, and upon those whom 
they report to be qualified to practice law, the Board of Trustees will confer the 
degree of Bachelor of Laws. 


The requisites for admission to the bar in Ohio are majority, citizenship, residence 
for one year, good moral character, two years’ study, and an examination by a Com- 
mittee of the Bar. But by the charter of this college, that examination is dispensed 
with as to those who have regularly attended the full course of the Law Department, 
and have regularly studied the law for the period of fifteen months in addition. This 
additional study may be, wholly or partly, either before or after such course. (44 
Ohio Local Laws, 157.) 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, Admiralty, so far as it extends to inland waters, and an outline of the 
Civil Law, showing its relations to our own system. 

The tuition fee is $80 for the term, in advance, and for parts of the course in pro- 
portion. An additional fee of $5 is charged as a graduation fee, to all who take a 
degree. Gentlemen may enter at any period of the term ; bat they will probably find 
it most advantageous to themselves to do so at the commdncement of the term. A 
diploma will not be granted, except to those who have attended during the five 
months of the second session; nor can a certificate, which will entitle the applicant 
to admission to the bar without examination, be granted, except to those who have 
attended the full course of eight months. Those who have matriculated for one 
course, may attend any subsequent course, free of charge. 

Board and lodging may be had here, in respectable houses, at from $2.50 to $3 per 
week. 

Any additional information in regard to the school, will be cheerfully given, upon 
application, by letter or otherwise, to either of the Professors at Cincinnati. 





